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IN THE 


United States Couxt of Appeals 

For the District of Columbia Circuit 


No. 10,580 


HARRIOTT PAGE SUMMERLIN and JOHN VANDER- 
GRIFT SUMMERLIN, JR., Infants, by Page M. Marx, 
tbeir next friend and guardian, Appellants , 

v. 

THE WASHINGTON LOAN & TRUST COMPANY, in¬ 
dividually and as Trustee under the Last Will and 
Testament of Henrietta V. Johnston, deceased, and 
ELNA SUMMERLIN, Appellees . 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR THE APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from the judgment of the United States 
District Court for the District of Columbia overruling the 
appellants’ (plaintiffs below) motion for summary judg¬ 
ment and granting the respective appellees’ (defendants 
below) motions for summary judgment (App. 56-57) upon 
a complaint for construction of a will and for accounting. 
The District Court had jurisdiction under 11 D. C. Code 
(1940) Sec. 306. The jurisdiction of this Court is invoked 
under Title 28, United States Code, section 1291. 

STATEMENT OF THE CASE. 

Appellants filed a complaint in the United States Dis¬ 
trict Court for the District of Columbia for construction of 
the last will and testament, particularly the Seventh para¬ 
graph thereof, of Henrietta V. Johnston, deceased, and for 
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an accounting and payment of all monies paid by the ap¬ 
pellee, the Washington Loan & Trust Company, trustee 
under the will, to the appellee, Elna Summerlin, which, so 
they claimed, should have been paid to the appellants. (App. 
2-8). 

Henrietta V. Johnston, paternal great grandmother of 
the appellants, died a resident of the District of Columbia 
on March 28, 1930, leaving a last will and testament exe¬ 
cuted March 22, 1929, which was duly admitted to probate 
by the United States District Court for the District of Co¬ 
lumbia holding a Probate Court. (App. 27). A copy of her 
last will and testament was annexed to the Complaint as 
Exhibit “A”. (App. 8-15) 

At the time Henrietta V. Johnston’s will was executed, 
her husband, John A. Johnston, was 71 years of age, and the 
testatrix’s daughter, Virginia L. Spencer, was 49 years of 
age. Her grandson George Thomas Summerlin, Jr., 28 
years of age at that time, was married to Elizabeth Sum¬ 
merlin and they had one child, Virginia Zolney Summerlin, 
(App. 28) (now by marriage Stevens* and hereinafter 
referred to as Virginia Zolney Stevens). Her grandson 
John Vandergrift Summerlin, 23 years old at the time of 
the execution of the will, was unmarried. In August, 
1929, he married the guardian-appellant herein, Page M. 
Marx. The infant-appellants were born of that marriage, 
Harriott Page Summerlin being born on November 22,1930, 
and John Vandergrift Summerlin, Jr., on July 3, 1932. 
(App. 27, 37). Their mother is now the guardian of their 
estates, by appointment of the District Court, holding a 
Probate Court (App. 27). 

In March, 1930, when the testatrix died, she was survived 
by her husband, John A. Johnston, her daughter, Virginia 
L. Spencer, her two grandsons, George Thomas Summerlin, 
Jr., and John Vandergrift Summerlin, both of whom were 
married, and her great-grand-daughter, Virginia Zolney 
Stevens. (App. 27-28). For clarity, there is tabulated below 
a brief “family tree” of the testatrix, with ages of the bene¬ 
ficiaries at testatrix’s death, so far as pertinent: 
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After making certain specific bequests, Henrietta V. 
Johnston, in paragraph Sixth of her will, established a sep¬ 
arate trust fund for the benefit of Virginia Zolney Stevens, 
her only living great grand-child; and in the Seventh para¬ 
graph she created a trust of her residuary estate and ap^ 
pointed the appellee, the Washington Loan and Trust Com¬ 
pany, trustee thereof (App. 10-14). Said appellee is now 
administering the trust estate, the principal of which 
amounts to approximately $2,400,000. (App. 37). 

Under the Seventh paragraph of the will the trust is to 
continue with the corpus held intact, until the death of the 
survivor Of the husband, daughter, grandsons and any 
issue of the grandsons living at the time of the testatrix’s 
death and then is to terminate and the corpus is to be dis¬ 
tributed among the issue of the grandsons or, in default of 
such issue, to a designated charitable foundation. (App. 
13-14). 

The testatrix’s husband, daughter and two grandsons, 
each was entitled to receive, for life, one-fourth of the net 
income of the trust established by paragraph Seventh, and 
provision was made for succession to the shares of each of 
these beneficiaries upon their deaths. The infant appel¬ 
lants herein derive their interests in the trust fund as the 
issue of John Vandergrift Summerlin. Their mother, the 
guardian appellant herein, was married to John Vander¬ 
grift Summerlin before the testatrix died. She obtained a 
divorce from him in May, 1934. Thereafter he remarried, 
that marriage terminated by divorce, and subsequently for 
his third marriage he married Elna Summerlin, appellee. 
(App. 27). 

All four of the original life income beneficiaries of the 
trust have died: George Thomas Summerlin, Jr., on Octo¬ 
ber 19, 1934; John A. Johnston on January 5, 1940; John 
Vandergrift Summerlin on January 21, 1943; and Virginia 
L. Spencer on September 9,1944. (App. 27-28). 

The sole dispute in this case involves the interest in the 
trust income which passed on the death of Virginia L. 
Spencer. As a result of the deaths, earlier, of the other 
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beneficiaries the net income of the trust, immediately prior 
to Virginia L. Spencer’s death, was payable one-third to 
her, one-third to Virginia Zolney Stevens and one-ninth 
each to Elna Summerlin, Harriott Page Summerlin and 
John Vandergrift Summerlin, Jr. As to this distribution 
there is no dispute. 

Virginia L. Spencer’s original one-fourth share of the 
income was given her by, and succession thereto and to any 
additional portion she might thereafter acquire was gov¬ 
erned by, subsection (b) of the Seventh paragraph, which 
so far as here pertinent provides (App. 11-12): 

‘‘One fourth * * # [of the income] * * * unto * * • 
Virginia L. Spencer, for * • * her • * * life, and upon 
her death, to distribute such part of such net income 
and any other share * # * to which she may become 
entitled * * * equally among my said husband * * • 
and my said grandsons, George Thomas Summerlin, 
Jr. and John Vandergrift Summerlin, for * * * their 

• * • lives, • * * unless either of my said grandsons 
be then dead, leaving issue him surviving, in which 
event such issue shall be entitled * * • to the share 
thereof to which the deceased grandson would have 
been entitled if living * * * [Brackets supplied] 

After Virginia L. Spencer’s death, however, the trustee, 
without consultation with the appellants and without seek¬ 
ing instructions of the court, construed the will, and deter¬ 
mined thereunder that one-half of her share of the income 
passed to Virginia Zolney Stevens (about which there is 
no controversy) and one-sixth thereof to each infant ap¬ 
pellant, and to appellee Elna Summerlin, and that the lat¬ 
ter was entitled to a portion thereof by reason of the 
language in subsection (d) of the Seventh paragraph. Sub¬ 
section (d), so far as here pertinent, provides: 

“One-fourth * * * [of the income] * * * unto my * * * 
grandson, John Vandergrift Summerlin, for • * • his 

• * * life, and upon his death, to pay such portion of 
such net income and any other share * * * to which he 
would have been entitled if living, among his issue, 

• • * unless he should be survived by a widow, in which 
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event she shall be entitled, during the term of her 
natural life, to one-third (%) of -such portion of such 
net income and any other share of the net income from 
such trust fund to which my said grandson would have 
been entitled if living, unless she should remarry, * • 
[Brackets supplied] 

Until June, 1948, the trustee distributed Virginia L. 
Spencer’s former share of the income on that basis. At 
that time appellants, after consulting counsel, advised the 
trustee that in their view the trustees’ construction of the 
will was erroneous and deprived each infant appellant of a 
one thirty-sixth interest, which the trustee paid to appellee 
Elha Summerlin (App. 28, 31); and which up to that time 
totalled $20,915.55. (App. 18). Appellants’ views of the 
proper distribution of the trust income, as more specifi¬ 
cally alleged in the complaint, may be summarized as fol¬ 
lows.: 

1. Under paragraph Seventh of the will, testatrix 
placed her residuary estate in trust, and made the in¬ 
come therefrom payable, for their lives, equally to: 


(a) John A. Johnston, her husband. Va 

(b) Virginia L. Spencer, her daughter. Va 


(c) George Thomas Summerlin, her grandson .. .Va 

(d) John Vandergrift Summerlin, her grandson. .Va 

2. Upon the death of George Thomas Summerlin, 
j Jr., his share passed under paragraph Seventh (c) 
one-third thereof for life to his widow, and two-thirds 
thereof to his daughter, Virginia Zolney Stevens. Upon 
his widow’s remarriage, the entire one-fourth interest 
vested in the daughter. (The shares of the other bene- 
1 ficiaries named in the will were not increased by the 
death of George Thomas Summerlin, Jr.) 

Thus, the entire income of the trust was then pay¬ 
able to: 


Virginia Zolney Stevens. Va 

John A. Johnston. Va 

Virginia L. Spencer. Va 

John Vandergrift Summerlin. Va 


3. Upon the death of John A. Johnston, his share 
passed under Article Seventh (a), one-third thereof 
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to each, to Virginia L. Spencer, John Vandergrift 
Summerlin and Virginia Zolney Stevens. Each of 
these thus added one-third of John A. Johnston’s one- 
fourth of the income to the one-fourth share each pre¬ 
viously had, as in (2) above. 

Thus, the entire income of the trust was then pay¬ 
able to: 

Virginia Zolney Stevens Va plus Vs of Va = Vs 

John Vandergrift Summerlin Va plus Vs of *4 = Vs 

Virginia L. Spencer Va plus Vs of Va = Vs 

4. Upon the death of John Vandergrift Summerlin, 
under paragraph Seventh (d), a life interest in one- 
third of his then one-third of the whole income passed 
to appellee Elna Summerlin, his widow, the remaining 
two-thirds going equally to his children, Harriott Page 
Summerlin and John Vandergrift Summerlin, Jr., ap¬ 
pellants. (Neither Virginia Zolney Stevens nor Vir¬ 
ginia L. Spencer obtained any additional interests 
through John Vandergrift Summerlin’s death.) 

Thus, the entire income of the trust was then pay¬ 
able to: 


Virginia Zolney Stevens.% 

Virginia L. Spencer. Vs 

Harriott Page Summerlin Vs of Vs .= 1/9 

John V. Summerlin, Jr. Vs of Vs .= 1/9 

Elna Summerlin Vs of Vs .= 1/9 


5. Upon the death of Virginia L. Spencer, under par¬ 
agraph Seventh (b), her one-third interest in the whole 
income passed one-half to Virginia Zolney Stevens (as 
the issue of George Thomas Summerlin, Jr.,) and the 
remaining half, one-fourth each, to appellants Harriott 
Page Summerlin and John Vandergrift Summerlin, 
Jr. (as the issue of John Vandergrift Summerlin), as 
additions to interests already held by them, as in (4) 
above. No other person acquired any interest through 
the death of Virginia L. Spencer. 

Thus, the entire income of the trust then became and 
remains now payable to: 

Virginia Zolney Stevens Vs plus Vs of Vs = Vs 

Harriott Page Summerlin 1/9 plus Va of Vs — 7/36 

John V. Summerlin, Jr. 1/9 plus Va of Vs — 7/36 

Elna Summerlin 1/9.= 4/36 
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The trustee, upon being apprised of the appellants ’ 
claims, reduced the income payments to appellee Summer¬ 
lin by the amount of the portion in dispute, but refused to 
pay said amounts to the appellants (App. 28). Complaint 
was filed and thereafter on respective motions for summary 
judgment by the parties the judgment from which this ap¬ 
peal is taken was entered. 

STATEMENT OF POINTS. 

1. The court below erred in its interpretation of the true 
meaning of the last will and testament of Henrietta V. 
Johnston, deceased, and of her intention as expressed 
therein, with respect to the matters as to which judgment 
was sought by appellants. 

2. The court below erred in finding that under the terms 
of the will the appellee Elna Summerlin is entitled to re¬ 
ceive during the term of her natural life one-sixth of the 
net income of the trust established in the will. 

3. The court below erred in failing to find and adjudge 
that upon the death of Virginia L. Spencer, the infant ap¬ 
pellants each became entitled to receive seven thirty-sixths 
of the net income from the trust fund. 

4. The court below erred in failing to find that the lan¬ 
guage of the will is unambiguous, and so clearly evidences 
the testatrix’s intentions that its plain meaning must be 
given effect without resort to any technical rules of con¬ 
struction. 

5. The court below erred in viewing subparagraphs (b) 
and (d) of the Seventh paragraph of the will as being so 
irreconcilably inconsistent as to require the application of 
technical rules of construction in attempting to ascertain 
the testatrix’s intentions. 

6. The court erred in so applying technical rules of con¬ 
struction as to change the ordinary, natural and intended 
meaning of the language used by the testatrix. 
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7. The court erred in applying the technical rule of con¬ 
struction that where reconciliation between inconsistent 
provisions of a will is impossible, the later of the two pro¬ 
visions in position must prevail. 

8. The court erred in its application of technical rules of 
construction, in that finding that provisions of the will 
were inconsistent, it failed to construe the will so as to 
favor the issue, and next of kin, of the testatrix. 

9. The court below erred in (a) overruling appellants* 
motion for summary judgment, (b) granting the appellees* 
respective motions for summary judgment, (c) denying re¬ 
covery to the appellants from appellees, or either of them, 
on their claims for sums of money set forth in the com¬ 
plaint, and in (d) denying appellants’ claims for account¬ 
ing and judgment against appellees. 

SUMMARY OF ARGUMENT. 

The intentions of the testatrix are clearly stated in her 
will in unambiguous terms. The Court below, nevertheless, 
upon the hypothesis that several provisions of the will were 
irreconcilably inconsistent, resorted to technical rules of 
construction. As a result the ordinary, natural and in¬ 
tended meaning of the language used by the testatrix, 
which she had reason to expect would be respected, was 
ignored. More than that, her intentions so clearly stated 
in the will were so distortedly interpreted that the appellee 
Summerlin, totally unrelated to the testatrix, was preferred 
over the infant appellants, heirs and next of kin of the 
testatrix and the natural and intended objects of her 
bounty. 

So far as pertinent to the settlement of the issues in this 
case, the language under which the infant appellants claim 
is in subsection (b) of paragraph Seventh of the will, 
where it is clearly provided that upon the death of Virginia 
L. Spencer her original one-fourth of the income and any 
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other share to which she may become entitled is to be dis¬ 
tributed : 

“* * * equally among my said husband * • * 
and my said grandsons, George Thomas Summerlin, 
Jr. and John Vandergrift Summerlin, for # * * their 
# # * lives, * * * unless either of my said grandsons 
be then dead, leaving issue him surviving, in which 
event such issue shall be entitled * * # to the share 

i thereof to which the deceased grandson would have 
been entitled if living, * * *” (Emphasis supplied). 

This language is clear and unambiguous and obviously 
can mean only one thing: the testatrix’s husband and her 
grandsons having predeceased Virginia L. Spencer, her 
share goes to the issue of the grandsons. The infant ap¬ 
pellants are such “issue” of John Vandergrift Summerlin. 
Nowhere in that provision, which disposes of the income 
in dispute, is the grandson’s widow mentioned, even by 
implication. 

The language being clear, its dictates must be carried 
out. There being involved no material issue of fact, the 
Court should have granted the appellants’ motion for sum¬ 
mary judgment and denied such motions made by the ap¬ 
pellees. 

Subsection (d) provides that upon John Vandergrift 
Summerlin’s death his widow shall be entitled to an inter¬ 
est, for her life or until remarriage, in her husband’s origi¬ 
nal one-fourth share of the income and any other share to 
which her husband “would have been entitled if living”. 
The District Court’s interpretation erroneously relates the 
words used in subsection (d) “would have been entitled if 
living”, to the words “during the term of her (appellee 
Elna Summerlin’s) natural life” instead of to the words 
“upon the death” of John Vandergrift Summerlin, to 
which they properly relate. By such erroneous interpreta¬ 
tion the court nullified the clear language of subsection (b), 
and created a conflict between subsections (b) and (d). 
This violated the fundamental presumption that all provi- 
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sions of a will are intended to be harmonious. The con¬ 
struction of (d) urged by appellants gives effect to all pro¬ 
visions of the wilL Further, even if there were a conflict, 
appellants’ construction accords 'with the principle that in 
the event of conflict, that construction is preferred which 
favors the testatrix’s next of kin, here the appellants, the 
natural and intended principal objects of her bounty. 

ARGUMENT. 

I. 

In the Seventh paragraph of her will the testatrix, Hen¬ 
rietta V. Johnston, established a trust of her residuary 
estate, and by subsections (a), (b), (c) and (d) bequeathed 
to each of four named beneficiaries one-fourth of the in¬ 
come from the trust for life. In each of these subsections 
the testatrix also provided the manner in which the income 
of the beneficiary to which the particular subsection applied 
was to be distributed upon the death of that beneficiary. 
One of the subsections, (b), of that paragraph bequeathed 
a one-fourth portion of the net income of the trust to her 
daughter, Virginia L. Spencer, for life, and provided the 
manner in which her portion of the trust income, plus any 
additional portions to which she may have become entitled, 
were to be distributed upon her death. Virginia L. Spencer 
having died, the succession to her share of the income must 
be established, which involves construction of subsection 
(b), to determine the testatrix’s intentions as to those who 
were to succeed to her daughter’s share of the income. 

1. The intentions of the testatrix with respect to succes¬ 
sion to Virginia L. Spencer’s portion of the trust income 
are apparent from the language used in the will. 

Subsection (b) of the Seventh paragraph of the will in 
so many words, directs that upon Virginia L. Spencer’s 
death all her share in the trust income (which, at the time 
of her death, amounted to one-third) is to be distributed 
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among the testatrix’s husband, John A. Johnston, and the 
testatrix’s grandsons, John Vandergrift Summerlin and 
George Thomas Summerlin, Jr., for life, unless either of 
the grandsons were then dead, leaving issue, in which event 
such issue are entitled, per stirpes, to the share to which 
the deceased grandson would have been entitled if living. 

The testatrix’s husband predeceased Virginia L. Spencer. 
Therefore upon Virginia L. Spencer’s death her entire 
share of the income would have passed to the grandsons, 
equally. Both grandsons, however, had predeceased her; 
consequently under the will her share passed, per stirpes, 
t6 the issue of the grandsons. The sole issue of the grand¬ 
son George Thomas Summerlin, Jr., is Virginia Zolney 
Stevens, to whom one-half of Virginia L. Spencer’s share 
in the income is payable. As to this there is no dispute. 
The only issue of the grandson John Vandergrift Summer¬ 
lin are the infant appellants, to whom under the plain lan¬ 
guage of the will the remaining one-half of Virginia L. 
Spencer’s share in the income is payable in equal portions. 

1 2. The whole object of construing the will is to find the 
intention of the testatrix when it cannot be ascertained 
from the will itself. 

1 Here that intention is stated in plain and unambiguous 
language. 

Nothing could more clearly express the intention of the 
testatrix than the clear language of the will in subsection 
(b). Consequently, the language neither requires nor ad¬ 
mits of construction according to technical rules. Any ef¬ 
fort to “construe” this unambiguous language by applying 
formal rules of interpretation is contrary to the well-estab¬ 
lished doctrine that when the language of a will is un¬ 
ambiguous, the obvious, ordinary, natural meaning of the 
words must be applied, and must not be defeated by con¬ 
jecture. The necessity for judicial construction arises only 
where there is uncertainty. 
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On this point this Court in American Security <& Trust 
Co. v. Blair, 63 App. D. C. 170, 171; 70 F. (2) 774, 775, 
stated: 

“The law recognizes the right of the owner of prop¬ 
erty to dispose of it by will. Inasmuch as that instru¬ 
ment speaks when the voice of the testator is stilled by 
death, its provisions must be the guide of the court in 
determining the testator’s intent. Where the language 
of the will is unambiguous and no positive rule of law 
is violated, that intent ought to be given effect; and 
it will be assumed, in the absence of fraud or undue 
influence, that the disposition actually made by the 
testator represented his intentions. Association of 
Survivors of Seventh Ga. Regiment v. Larner, 55 App. 
D. C. 156, 3 F. (2) 201.” 

A more recent pronouncement of this rule by this Court 
was in Howard v. American Security and Trust Co., 84 
U. S. App. D. C. 135, 136; 171 F. (2) 29, 30, where it was 
said: 


“Many of the able and scholarly arguments pre¬ 
sented by counsel, relate to the rules of construction 
applicable to wills, but in this case we perceive in the 
will itself the intent of the testator, and that intent 
must be given effect. Technical rules of construction 
come into play only when the testator’s intent cannot 
be satisfactorily discerned.” 

Ample additional authority for this proposition is collected 
in American Security & Trust Co. v. Sullivan, (U. S. D. C., 
D. C.) 72 F. Supp. 925, 929-930. See also Evans v. Ocher s- 
hausen, 69 App. D. C. 285, 292; 100 F. (2) 695, 702 (cert, 
den. 306 U. S'. 633); Lewis v. Shafer, 61 App. D. C. 167, 
168; 58 F. (2) 893, 894; Hill v. Fill, 61 App. D. C. 72, 73; 57 
F. (2) 438, 439; Mayo v. Whedon, 47 App. D. C. 138, 139- 
140; Travers v. Reinhardt, 25 App. D. C. 567, aff’d, 205 
U. S. 423, 432. 
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3. The District Court by its construction practically 
makes a new will for the testatrix. 

By the plain, unequivocal wording of subsection (b), 
upon Virginia L. Spencer’s death her share of the trust 
income (if her father and the testatrix’s grandsons pre¬ 
deceased her) was to pass exclusively to the issue of the 
grandsons. No provision was made in (b) for the widows 
of the grandsons, or the widows of either of them; and in 
fact, they are not even mentioned. The District Court, 
however, reads the will as if it divided Virginia L. Spen¬ 
cer’s share not only among the issue of the grandsons, but 
among such issue and John Vandergrift Summerlin’s 
widow. 

This construction disregards the clearly expressed in¬ 
tentions. Although under subsection (b) the widow (the 
appellee Elna Summerlin) is in no wise mentioned, even 
by inference, the court below nevertheless by its construc¬ 
tion virtually has rewritten the will, so as to provide a por¬ 
tion of Virginia L. Spencer’s share to that appellee, a re¬ 
sult obviously not intended by the testatrix. This Court 
has often adjured against the construing of unambiguous 
language in such manner as to substitute an entirely dif¬ 
ferent meaning for the language used, and thus in effect, 
making a new will which does not carry out the intentions 
of the testatrix. Cf. Hill v. Fill , supra , (61 App. D. C., 
p. 73). 

If such had been her intention, the testatrix could have 
bequeathed a portion of Virginia L. Spencer’s income to 
her grandson’s widow. The testatrix in subsection (d) of 
the Seventh paragraph made certain provision for the 
widow of the grandson of John Vandergrift Summerlin, 
in his share of the income. The testatrix used similar 
language in providing for the other grandson’s widow, in 
subsection (c). Had the testatrix desired to provide for 
John Vandergrift Summerlin’s widow in subsection (b), 
she could very easily have done so by using substantially 
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the same language that she had used in subsections, (c) 
and (d). 

In Evans v. Ockershausen, supra, p. 13, this Court stated 
(69 App. D. C. pp. 291-292; 100 F. (2) pp. 701-702): 

“That testator could easily have inserted words that 
would vest a present interest in the real estate income 
in the children and secure to the children the right to 
share this trust income during the life of the wife ad¬ 
mits of no doubt. It would have been an easy matter 
to have inserted language that would have created this 
trust to the mother for herself and children as a class. 
In our opinion, he did not do that either in the lan¬ 
guage in Item 1 or in other portions of the will. ,, 

See also Ellery v. Washington Loan & Trust Co., 72 App. 
D. C. 293; 113 F. (2) 525. 

The fact that the testatrix did not make any provision 
for the widow in (b) when she was familiar with the lan¬ 
guage used in (c) and (d) and could easily have inserted 
similar language in (b), if she so desired, shows clearly 
that it was her deliberated intent not to provide for the 
widow in subsection (b). 

See Reeves v. American Security <& Trust Co., 72 App. 
D. C. 403, 405-406; 115 F. (2) 145, (cert. den. 311 U. S. 710) 
where this Court said, p. 147-148: 

u# * * the testator used substantially the same form 
of words in creating the other life estates * * *. The 
testator evidently departed from his general formula 
in the instant devise only for the purpose of creating 
the additional condition of which appellants com¬ 
plain/’ 

* * But the very fact that this clause is the only 
departure from the formula used by the testator in 
creating life estates indicates that it is not inadvertent, 

but rather that it expresses his deliberated intent. 

• • *>> 
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4. The construction of the will contended for by appel¬ 
lants is consistent with the testatrix’s intentions, as evi¬ 
denced by the scheme of the testatrix’s will derived from 
its language viewed in the light of the family circum¬ 
stances of the testatrix. 

In the construction of a will, the testatrix’s intention is 
to be found from its language, in the light of the circum¬ 
stances surrounding her, her family and property at the 
time of making the will. 

Costello v. Costello, 80 U. S. App. D. C. 75, 76,149 F. (2) 
379, cert. den. 326 U. S. 733; Pyne v. Pyne, 81 U. S. App. 
D. C. 11, 154 F. (2) 297; Baldwin v. National Savings & 
Trust Co., 65 App. D. C. 174, 81 F. (2) 901, cert, den., 298 
U. S. 670. 

Here, before the testatrix’s death, the appellants’ father 
was not married to the appellee Elna Summerlin, and in 
fact did not marry her until some years after the testa¬ 
trix’s death. The testatrix made careful provisions to pre¬ 
serve the principal of the trust and pass it on eventually to 
the issue of her grandsons, showing that such issue were 
principal intended objects of her bounty. It is only reason¬ 
able to assume that the testatrix intended subsection (b) 
to be read as written by her, and thus to have the interests 
involved pass to her great-grandchildren, rather than to 
the appellee, Elna Summerlin, who, perhaps was not known 
to her, and certainly was not then married to the grandson. 

5. Having erroneously construed the will as if it were 
ambiguous, the District Court, nevertheless, should have 
adopted that construction which would favor the issue, the 
infant appellants. 

Once the District Court hypothesized that there was am¬ 
biguous language in the will and that resort must be had 
to canons of construction (a conclusion altogether without 
warrant), it seriously erred in its selection of the applicable 
rule of construction, to the prejudice of the natural and 
intended objects of the testatrix’s bounty. A cardinal rule 
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of construction is that in construing doubtful words in a 
will, that interpretation is most favored which inures to 
the benefit of the next of kin. Had the court below applied 
that rule, the infant appellants, the testatrix’s great grand¬ 
children, would have been favored, as the testatrix’s next of 
kin. 

Not only does the law require construction favoring next 
of kin (Cf. Sherman v. American Security <fb Trust Co., 
57 App. D. C. 273, 20 F. (2) 446; In re Robins Estate (U. S. 
D. C., D. C.), 38 F. Supp. 468; Baldwin v. National Sawings 
<& Trust Co., supra; but in this case the actual wording of 
the will itself requires such construction. In subsection 
“b”, under which the interests here involved passed, the 
testatrix expressly directed that their “issue” shall take 
upon the deaths of grandsons (App. 12). 

Particularly must that construction which favors next of 
kin be applied in this case in view of the treatment she 
accorded the living and prospective issue of her grandsons. 
When the will was made the testatrix had one great-grand¬ 
child, Virginia Zolney Summerlin. For her only living 
great-grandchild she established a separate trust under 
paragraph Sixth of the will (App. 9). For that great¬ 
grandchild and other prospective issue of her grandsons, 
she carefully provided in the Seventh paragraph. She also 
made her grandson’s prospective issue the remaindermen, 
providing that on the termination of the trust distribution 
of the corpus shall be made to “issue” of the grandsons. 
(App. 13) It is also notable that the trust may terminate 
during the life time of the appellee Elna Summerlin, in 
which event her interest in the income will cease and the 
principal will be distributed to the grandsons ’ issue. Thus 
the whole plan and intendment of the will is to favor next of 
kin, i.e., “issue”, more specifically great grand-children, 
not the widows of the grandsons. Appellee Elna Summer¬ 
lin was not in the testatrix’s family connection, either at the 
time of the execution of the will, or at her death. The guar¬ 
dian appellant had divorced John Vandergrift Summerlin 
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in May, 1934, more than four years after the testatrix’s 
death, and thereafter there was an intervening marriage 
by John Vandergrift Summerlin, which also ended in di¬ 
vorce, before he married Elna Summerlin. In such circum¬ 
stances, the family situation of the testatrix being consid¬ 
ered (Cf. Baker v. National Savings & Trust Company , de¬ 
cided by this Court February 13,1950, not yet reported), it 
seems obvious it was the intention of the testatrix to favor 
her next of kin, the infant appellants herein. 

6. The District Court misapplied and misconstrued sub¬ 
section (d) of the SEVENTH paragraph of the will. 

As authority for permitting distribution to the appellee 
Elna Summerlin of a portion of the income from the trust 
which Virginia L. Spencer enjoyed during her lifetime 
(and which, we contend, the testatrix ordained should pass 
under subsection (b)), the District Court alluded to that 
portion of subsection (d) which entitles the widow of the 
grandson John Vandergrift Summerlin “upon his death ” 
to a one-third interest (during the time of her life or until 
her remarriage) in that grandson’s interest in one-fourth 
of the income “ # # * and any other share of the net income 
from such trust fund to which my said grandson would 
have been entitled if living * * 

The District Court construed the words “if living”, as 
used in (d), as if they read “if living during the term of 
his widow’s natural life”. (App. 55). Under this construc¬ 
tion, appellee Summerlin would acquire an interest in in¬ 
come which her husband, John Vandergrift Summerlin, 
never had during his lifetime, and could have acquired only 
under (b), and then only if he outlived Virginia L. Spencer. 
This he failed to do. Appellants, on the other hand, con¬ 
tend that “if living” refers back to the phrase “upon his 
(the grandson’s) death” and should be read “if then liv¬ 
ing”. Under this construction, appellee Summerlin would 
be entitled to an interest in only that income which her hus¬ 
band, at the time of his death, then had. 
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The District Court’s construction of the words is errone¬ 
ous in two respects: (1) it raises a conflict between sub¬ 
sections (b) and (d); and (2) it nullifies, and fails to give 
effect to, the clear and unambiguous language of (b). 

On the other hand, the appellants’ construction harmon¬ 
izes (b) and (d), and gives full effect to both subsections. 
As stated in Ellery v. Washington Loan & Trust Co., supra, 
p. 14, (72 App. D. C. 293, 298): 

“* * # There exists a strong presumption in the 
construction of wills that the different provisions were 
intended to be harmonious with each other and, there¬ 
fore, so far as possible, effect should be given to all. 
Under the circumstances of the present case we cannot 
attribute to the testatrix an intention which produces 
a contrary result.” 

7. The District Court misapplied the “posterior clause” 
rule. 

The court below reads into the clear language of subsec¬ 
tion (b) (as if incorporated therein) language from sub¬ 
section (d) which makes certain provision for the widow of 
John Vandergrift Summerlin. This the court does, ap¬ 
parently in reliance on the rule of construction that, in cer* 
tain circumstances, language in a clause which is posterior 
in position prevails over language in earlier clauses of 
the will. 

Application of that rule, however, requires as a condition 
precedent thereto that the two parts of the will be so con¬ 
flicting and repugnant as to be irreconcilable. The rule is, 
that where there are two irreconcilable clauses, that which 
is posterior in position shall prevail. It is to be applied, 
however, only where every attempt to give the whole of the 
will such a construction as to render every part of it effec¬ 
tive has failed. Here, subsection (b) is complete and effec¬ 
tive in and of itself, and is stated in unambiguous language. 
So too, subsection (d) is capable of standing alone. Hoth 
(b) and (d) grant to named beneficiaries a quarter of the 
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net income of the trust, and upon the deaths of the bene¬ 
ficiaries named dispose of that quarter plus any additional 
interest in the income which the beneficiaries may have 
obtained. As such, (b) and (d) each disposes of that par¬ 
ticular interest in the income of the trust covered by those 
subsections, and there is no conflict between (b) and (d). 
There is, therefore, no ground for application of the “pos¬ 
terior clause’ ’ rule. 

In Stone v. Stokes, 82 U. S. App. D. C. 299, 302, 163 F. 
(2) 704, 707, this Court recently said, when faced with a 
contention similar to that made here: 

“The appellant urges further that if the will be 
thought not to evidence the primary and secondary in¬ 
tents alluded to above, then Clauses (e) and (f) are 
i irreconcilable, and he alludes to a rule that, where tw’o 
clauses in a will are irreconcilable, the clause posterior 
in position is to prevail, citing 1 Jarman, Wills 473 
(6th ed. 1893). This contention suffers from the de¬ 
fect mentioned above that it looks at Clauses (e) and 
(f) of the will alone and gives their terms a precisely 
i literal and technical significance. Moreover, the rule 
i that of two irreconcilable clauses that posterior in po¬ 
sition shall prevail is not to be applied except upon the 
failure of every attempt to give the whole of the will 
such a construction as unll render every part of it 
■ effective. This is recognized by Jarman himself; see 
id. at 476. It is aptly evidenced by Waters v. Tre- 
four et, 1915, 117 Va. 186, 83 S. E., 1078, 1079. • • •” 
(Emphasis supplied) 

See also Evans v. Ockerhausen, supra, p. 13. 

Subsection (d), although physically following subsection 
(b), actually is not “posterior’’ in the sense of the pos¬ 
terior-clause rule, because each of the four subsections of 
the Seventh paragraph is an integral portion of one single 
disposition, all being of equal but independent significance. 
Each bequeathes a quarter-portion of the income for life 
and upon death of the named beneficiary, directs disposi¬ 
tion of his interest in the income. The subsections could 
have been interchanged in position in the will without any 
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effect, i.e., what is designated subsection (d) could as well 
have been designated subsection (a), or any other subsec¬ 
tion, and what is subsection (b) could as well have been 
the last or any other subsection of that paragraph with 
the same effect it now bears. Regardless of where placed, 
each subsection would have just as much expressed the 
testatrix’s intentions to make specific disposition of the 
share of the income there disposed of, independent of the 
dispositions in the other subsections. 

II. 

We have demonstrated above that the language of the 
testatrix’s will is clear and unambiguous and that it was 
her intention that the interest of Virginia L. Spencer in 
the income from the trust should, upon her death subse¬ 
quent to the deaths of her father and the testatrix’s grand¬ 
sons, devolve to the issue of the grandsons. The infant ap¬ 
pellants herein are the issue of one of the grandsons. De¬ 
spite that, the appellee Washington Loan & Trust Com¬ 
pany, ever since the death of Virginia L. Spencer, has not 
paid to appellants the income to which they are entitled. 

The appellee-trustee, Washington Loan & Trust Com¬ 
pany, of course, acted at its peril when it interpreted the 
will; and this, regardless of its good faith in the premises. 
Any doubts it may have had as to the interpretation to be 
accorded this will should have been resolved only upon in¬ 
structions obtained by it from the Court. 

1 A. L. I. Restatement, Trusts (1935), Secs. 201, 216. 

Not having sought the court’s guidance, it is liable to 
the appellants for the overpayments to the appellee Elna 
Summerlin. 

The liability of a trustee who makes overpayments is 
stated in 2 Scott on Trusts (1939), Sec. 226, as follows: 

“Where the trustee makes payment of trust funds 
or conveys trust property to a person other than the 
beneficiary entitled to receive the money or other 
property, he is liable to the beneficiary, unless the pay- 
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ment or conveyance was authorized by a proper court. 
This is true, of course, where the trustee intentionally 
or negligently makes a payment or conveyance to the 
wrong person. It is also true where he reasonably 
believes that the person to whom he makes the payment 
or conveyance is entitled thereto. Thus the trustee is 
liable if he makes payment to the wrong person as a 
result of a mistake of law or an erroneous interpreta¬ 
tion of the trust instrument, even though the mistake 
is a reasonable one.” (Citing Palmer v. Wakefield, 3 
Beav. 227; Hilliard v. Fulford, 4 Ch. Div. 389; Na¬ 
tional Trustees Co. v. General Finance Co., (1905) AC 
i 373; Prince de Bearn v. Winans, 74 A 626, 111 Md. 
434; Fidelity Trust Co. v. Norris, 17 Phila. (Pa.) 258; 
Slusher v. Coates, 250 P 617, 120 Or. 338; Hanson v. 
Worthington, 12 Md. 418 (1858); and Old Colony Trust 
Co. v. Wood, 321 Mass. 519, 74 NE (2) 141 (1947). 

Bogert states the trustee’s liability in the premises (4 
Bogert, Trusts and Trustees (1935), Sec. 814), as: 

“A trustee makes payment, or delivers other trust 
i property to a cestui que trust at his peril. He is re- 
; sponsible for paying the correct amount to the quali¬ 
fied payee at the proper time. He does not satisfy his 
I obligation by the use of the care of an ordinary pru- 
i dent man. He is required to know the name and iden¬ 
tity of each cestui and the amount of principal or in- 
| come due him. • * • The trustee must replace in the 
trust fund overpayments made to any cestui. * * •” 

The trustee being responsible for paying the correct 
amount to the appellants, the court below should have 
granted the motion for summary judgment made by the 
appellants. The court’s refusal to award judgment to the 
appellants and to order accounting was obviously in error 
and, we submit, requires reversal by this Court. 
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CONCLUSION. 

For the reasons stated above it is respectfully submitted 
that the District Court erroneously construed the Seventh 
paragraph of the last will and testament of Henrietta V. 
Johnston, and that the appellants are entitled to the relief 
prayed for in their complaint. 

Respectfully submitted, 

Joseph P. Tumulty, Jr., 

M. Joseph Mat an. 

Attorneys for Appellants. 
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1 Filed Aug. 27, 1948 

IN THE DISTRICT COURT OF THE UNITED STATES 
1 FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3550-48 

Harriott Page Summerlin and John Vandergrift Sum¬ 
merlin, Jr., Infants, by Page M. Marx, their next friend 
and guardian, 941 Park Avenue, New York 28, New 
York, Plaintiffs , 

v. 

The Washington Loan and Trust Company, individually 
and as Trustee under the Last Will and Testament of 
Henrietta V. Johnston, deceased, 9th and F Streets, 
N. W., Washington 4, D. C. and Elna Summerlin, 
Los Angeles, California, Defendants . 

Complaint for Construction of Will and Accounting 

The plaintiffs, by their attorney, Joseph P. Tumulty, Jr., 
Esq., complaining of the defendants, allege: 

1. That plaintiffs are citizens of the United States and 
residents of the State of New York, are infants under the 
age of 21 years, and bring this action by Page M. Marx, 
their next friend and guardian. 

2. That Page M. Marx is a citizen of the United States 
and a resident of the State of New York and is the mother 
and next friend of the plaintiffs. 

3. That Page M. Marx was duly appointed guardian of 
the estates of the plaintiffs by order of the District Court 
of the United States for the District of Columbia, holding 
Probate Court, made on the 18th day of March, 1943, is duly 
qualified as such guardian, and said appointment is unre- 

1 voked and in full force and effect. 

2 ! 4. That defendant The Washington Loan and Trust 

Company is a banking corporation organized and 
having its principal place of business in the District of 
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Columbia, and is duly qualified to accept and execute trusts. 

5. That defendant Elna Summerlin is a citizen of the 
United States and a resident of the State of California. 

6. That plaintiffs are the only issue of John Vandergrift 
Summerlin, deceased, and are certain of the cestuis que 
trustent of a certain trust created under the Seventh para¬ 
graph of the Last Will and Testament of Henrietta V. 
Johnston, deceased, duly admitted to probate by the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia holding Probate Court, and defendant The Washington 
Loan and Trust Company is the duly appointed, qualified 
and acting Trustee under the said Last Will and Testa¬ 
ment and of the said trust. That the situs of the said 
trust is within the District of Columbia. A copy of the 
Last Will and Testament, marked Exhibit “A”, is hereto 
annexed and is hereby made a part hereof. 

7. That defendant The Washington Loan and Trust Com¬ 
pany, as trustee as aforesaid, is, and since the death of Vir¬ 
ginia L. Spencer, one of the cestuis que trustent of the 
aforesaid trust, has been, making payment to said Page M. 
Marx as guardian for the benefit of the plaintiffs, to the 
extent of one-sixth of the net income for each of the plain¬ 
tiffs ; one-half of the net income is being paid to or on behalf 
of Virginia Zolney Summerlin (now by marriage Virginia 
Zolney Summerlin Stevens); and the remaining one-sixth 
interest is being paid to defendant Elna Summerlin, widow 
of John Vandergrift Summerlin, father of the plaintiffs. 
That to the extent hereinafter alleged, said distribution of 
the net income as between the plaintiffs and the defendant 

Elna Summerlin respectively, has been and is being 
3 made by defendant The Washington Loan and Trust 

Company in breach of the trust assumed by it under 
the said Last Will and Testament in that the same clearly 
provides that since the death of Virginia L. Spencer the 
plaintiffs have each thereunder been entitled to receive 
seven thirty-sixths of the net income, or a total of fourteen 
thirty-sixths thereof, and that the interest of defendant 
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Elna Summerlin extends but to four thirty-sixths of the net 
income, as more fully appears hereafter. 

8. That by the Seventh paragraph of the said will, Ex¬ 
hibit “A’’ hereto, the testatrix’s residuary estate was 
placed in trust and the net income therefrom was made pay¬ 
able one-fourth each to the testatrix’s husband, John A. 
Johnston, her daughter, Virginia L. Spencer, and her 
grandsons, George Thomas Summerlin, Jr. and John Van- 
dergrift Summerlin, father of the plaintiffs. All of said 
beneficiaries survived the testatrix. Specific provisions as 
to succession upon the deaths of said beneficiaries are pro¬ 
vided for in subsections of the said paragraph. Said bene¬ 
ficiaries have since died, in the following order of their 
deaths: George Thomas Summerlin, Jr., John A. John¬ 
ston, John Vandergrift Summerlin and Virginia L. Spencer. 

That upon the death of George Thomas Summerlin, Jr., 
as provided in subsection (c) of said Seventh paragraph, 
his share of the net income passed one-third for life or until 
her remarriage to his wife, Elizabeth Summerlin, the re¬ 
maining two-thirds thereof to his daughter, Virginia Zolney 
Summerlin. His widow remarried, and under the said pro¬ 
vision of the will her interest also vested in Virginia Zolney 
Summerlin, whereby the latter succeeded to the entire one- 
fourth interest of her late father, the shares of the other 
beneficiaries named in the will being not affected by the 
death of George Thomas Summerlin, Jr. 

That upon the death of John A. Johnston, his 
4 1 share of the net income passed, under subsection (a) 
of said Seventh paragraph, one-third thereof each to 
Virginia L. Spencer, John Vandergrift Summerlin and Vir¬ 
ginia Zolney Summerlin, which thirds of John A. John- 
ston’s one-fourth of the income, added to the one-fourth 
share each previously had, resulted in their each holding a 
one-third interest in the whole income. 

That upon the death of John Vandergrift Summerlin, 
under subsection (d) of the Seventh paragraph of said will, 
a life interest in one-third of his then one-third of the whole 
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net income passed to his widow, the defendant Elna Sum¬ 
merlin, the remaining two-thirds passing equally to his 
issue, the plaintiffs Harriott Page Summerlin and John 
Vandergrift Summerlin, Jr. The entire net income of the 
trust was then payable one-third each to Virginia Zolney 
Summerlin and Virginia L. Spencer, and one-ninth each to 
defendant Elna Summerlin and plaintiffs Harriott Page 
Summerlin and John Vandergrift Summerlin, Jr. 

That thereby there was disposed of the entire interest 
John Vandergrift Summerlin had in the income, to wit, his 
original one-fourth as established by subsection (d) of the 
Seventh paragraph, and the one-third of John A. John¬ 
ston’s one-fourth of the net income to which he succeeded 
upon the death of John A. Johnston; and that up to and 
at the time of his death he was entitled to no greater share 
than the one-fourth of the whole income originally be¬ 
queathed to him by the testatrix for life, and that addi¬ 
tional share of the income (one-third of one-fourth of the 
whole) to which he would have been entitled if living, which 
he obtained through the death of John A. Johnston. 

That upon the death of Virginia L. Spencer, by subsec¬ 
tion (b) of the Seventh paragraph of said will, the testa¬ 
trix’s husband and both grandsons being deceased, her one- 
third interest in the whole income passed one-half to Vir¬ 
ginia Zolney Summerlin, the issue of George Thomas 
5 Summerlin, Jr., and the remaining one-half, in equal 
shares, to plaintiffs, Harriott Page Summerlin and 
John Vandergrift Summerlin, Jr., the issue of John Van¬ 
dergrift Summerlin, and no other person acquired any in¬ 
terest through the death of Virginia L. Spencer. 

That at the death of Virginia L. Spencer, the entire net 
income of the trust was then payable one-half to Virginia 
Zolney Summerlin (one-fourth through the death of her 
father, George Thomas Summerlin, Jr., and the remarriage 
of his widow, which was increased to one-third upon the 
death of John A. Johnston, and to one-half upon the death 
of Virginia L. Spencer); and seven thirty-sixths each to 
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plaintiffs, Harriott Page Summerlin and John Vandergrift 
Summerlin, Jr. (each succeeded to one-ninth upon the death 
of their father, John Vandergrift Summerlin, which, added 
to the one-fourth of her interest which each obtained upon 
the death of Virginia L. Spencer, equals seven thirty-sixths 
of the whole to each); and one-ninth or four thirty-sixths 
td defendant Elna Summerlin (which she obtained upon the 
death of her husband, John Vandergrift Summerlin). 

That defendant Elna Summerlin acquired no additional 
interest through the death of Virginia L. Spencer, by rea¬ 
son of the fact that the latter’s interests in the trust de¬ 
volved under subsection (b) of the Seventh paragraph per 
stirpes to the issue of George Thomas Summerlin, Jr., and 
John Vandergrift Summerlin. 

9. That by reason of the premises the plaintiffs, the minor 
children of John Vandergrift Summerlin, since the decease 
of Virginia L. Spencer, have been entitled to share not in 
one-sixth each of the net income from the trust created by 
the Seventh paragraph of the testatrix’s will, as the said 
will has been incorrectly and erroneously construed by the 
defendant The Washington Loan and Trust Company, as 
trustee as aforesaid, but to the extent of seven thirty-sixths 
each in the said income. 

6 10. That said Page M. Marx, as guardian of the 

plaintiffs, has made demand upon the defendant The 
Washington Loan and Trust Company, as trustee, that 
payments hereafter made to her, as guardian, shall be made 
dn the basis of seven thirty-sixths of the net income of the 
said trust for each of the plaintiffs, and that an accounting 
be had and payments made to her as said guardian for the 
benefit of the said plaintiffs to the extent of the deficiency 
between the amounts already paid to the said guardian 
from and after the death of Virginia L. Spencer and the 
amounts actually due the plaintiffs under the Last Will and 
Testament of Henrietta V. Johnston, deceased, with inter¬ 
est on such deficiency. That defendant The Washington 
Loan and Trust Company has refused and continues to re- 
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fuse to construe the said will other than in the incorrect 
and erroneous manner herein complained of, or to make 
payments or to account as demanded by said Page M. Marx 
in behalf of the plaintiffs. 

11. That by reason of its said incorrect and erroneous 
construction of the aforesaid will defendant The Washing¬ 
ton Loan and Trust Company has paid over to the defen¬ 
dant Elna Summerlin large sums of money, the amount of 
which is not known to the plaintiffs, which it ought to have 
paid over to the plaintiffs. That said payments were re¬ 
ceived by defendant Elna Summerlin without giving value 
therefor and with notice that the same ought to have been 
made to the plaintiffs. 

12. That upon an accounting by defendants there will be 
found due to plaintiffs from defendants a large sum of 
money, the amount of which is not known to plaintiffs. 

13. That by reason of the aforesaid, the plaintiffs have 
been and are being greatly injured to their damage, and 
have no adequate remedy at law. 

Wherefore, the plaintiffs pray for the following relief: 

A. That the Court construe the Last Will and Tes- 
7 tament of Henrietta V. Johnston, deceased, and de¬ 
clare and adjudicate the respective rights of the 
plaintiffs and the defendant Elna Summerlin in and to the 
net income from the trust created under the Seventh para¬ 
graph thereof. 

B. That the defendants, and each of them, be ordered, 
adjudged and decreed to account to the plaintiffs for all 
sums of money paid by defendant The Washington Loan 
and Trust Company out of the net income from the afore¬ 
said trust to defendant Elna Summerlin from and after the 
death of the aforesaid Virginia L. Spencer which should 
have been paid to the plaintiffs. 

C. That the defendants, and each of them, be ordered, 
adjudged and decreed to pay over to each of the plaintiffs 
the sums which may be found upon such accounting to be 
due to the respective plaintiffs. 
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D. That the plaintiffs have such other and further relief 
as may be just in the premises, together with the costs and 
disbursements of this action. 

(s) Joseph P. Tumulty, Jr., 

Attorney for Plaintiffs , 
1317 F Street, N. W., 
Washington 4, D. C., 

Tel: NA-2121 

8 Filed Aug. 27, 1948 

EXHIBIT “A” 

I, Henrietta V. Johnston, of the City of Washington, 
District of Columbia, do hereby make, publish and declare 
this as and for my last will and testament, hereby expressly 
revoking any and all former w T ills by me at any time made 
and published. 

First. I give and bequeath unto my sister, Margaret F. 
Murphy, if she shall survive me, any specific piece of my 
jewelry or wearing apparel that she may select and desire 
tb have, such selection, however, to be made within three 
months after my death. 

Second. I give and bequeath unto my husband, John A. 
Johnston, such volumes from my library and such of my 
household furniture as he may select, such selection to be 
made within three months after the date of my death. 

Third: I give and bequeath the rest, residue and re¬ 
mainder of my household furniture, personal effects and 
jewelry unto my daughter, Virginia L. Spencer, absolutely, 
and authorize her, in her discretion to give such articles or 
parts thereof as she may wish, to my grandsons, George 
Thomas Summerlin, Jr., and John Vandergrift Sum¬ 
merlin. 

Fourth. I give and bequeath the sum of five thousand 
($5,000) dollars unto my servant, Mrs. Jessie Blatcher, 
should she be in my employ at the time of my death; the 
sum of three thousand (3,000) dollars unto my servant, 
Robert Keller, should he be in my employ at the time of 
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my death; and the sum of one hundred (100) dollars unto 
each of any other servants that may be in my employ at 
the time of my death. 

Fifth. I give and bequeath unto my son-in-law, Doctor 
Blair Spencer, the sum of five thousand (5,000) dollars, 
provided he survive me. 

Sixth. Should my great-granddaughter, Virginia Zol- 
ney Summerlin, daughter of my said grandson George 
Thomas Summerlin, Jr., survive me, I give and bequeath 
the sum of Twenty-five thousand (25000) dollars 
9 unto The Washington Loan and Trust Company, a 
corporation duly created and existing under and by 
virtue of the laws of the United States relating to the Dis¬ 
trict of Columbia, and having its principal place of business 
in the City of Washington, said District, in and upon the 
trusts, nevertheless, that is to say: 

In Trust, to invest and reinvest the same, with full power 
of sale of any such investment or reinvestment; and 

In Further Trust, to allow the net income therefrom to 
accumulate until my said great-granddaughter, Virginia 
Zolney Summerlin, attains the age of sixteen years, invest¬ 
ing and reinvesting such net income as practicable and 
treating the same as part of the corpus of the trust fund 
created in this sixth paragraph of my last will and testa¬ 
ment; and 

In Further Trust, when my said great-granddaughter, 
Virginia Zolney Summerlin attains such age of sixteen 
years, to advance to her, or for her benefit, such portion 
of the income accruing from such date for her support and 
education; the amount to be so advanced to be in the sole 
discretion of my said trustee and such advance to be con¬ 
tinued in the judgment of my said trustee until my said 
great-granddaughter marries or attains the age of twenty- 
five years, and thereupon, that is upon her marriage or upon 
her attaining the age of twenty-five (25) years aforesaid, 
to pay to her thereafter in monthly or quarterly instal¬ 
ments the entire net income arising from the trust fund 
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herein created, for and during the term of her natural life; 
and 

In Further Trust, upon the death of my said great- 
granddaughter, Virginia Zolney Summerlin, to distribute 
the corpus of the said trust fund unto her issue, should she 
be survived by issue, per stirpes and not per capita, abso¬ 
lutely and in fee simple; and in the event that my said 
great-granddaughter, Virginia Zolney Summerlin, be not 
survived by issue, the corpus of the trust fund herein 
created and the accrued income thereon, shall fall 
10 into and become a part of the residuum of my estate, 
and as such be administered and distributed accord¬ 
ing to the terms and conditions expressed hereinafter in 
the Seventh paragraph of this my last will and testament; 
and 

In Further Trust, I hereby direct that neither the in¬ 
come nor the corpus of said trust estate shall be in any man¬ 
ner anticipated, assigned, charged, encumbered or trans¬ 
ferred by any person or persons deriving right or title 
thereto under the terms and conditions of this will; nor 
shall such income or corpus be in any manner liable in the 
hands of my said trustee for the debts, contracts or other 
engagement of any such person or persons; nor shall the 
same be subject to execution, attachment or sequestration 
for any debts or liabilities whatsoever of any such person 
or persons; and ■ 

In Further Trust, that my said trustee may invest the 
funds of any trust fund herein created in notes secured by 
fitst deeds of trust on improved real estate located within 
the District of Columbia, at no greater sum than face value 
and accrued interest thereon, and in addition to its usual 
fee as such trustee may retain commissions received by it 
for such loans or any extensions or renewals thereof and 
premiums on fire insurance policies issued in relation 
thereto. 

1 Seventh: All the rest, residue and remainder of my 
estate of every kind and description, real and personal, 
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wheresoever and howsoever situated, now possessed or that 
may hereafter be acquired by me, including any lapsed leg¬ 
acy, bequest or devise hereinbefore made or given, I give, 
devise and bequeath, absolutely and in fee simple, unto the 
said The Washington Loan and Trust Company, in and 
upon the trusts, nevertheless, that is to say: 

In Trust, to take charge of, manage, control, invest and 
reinvest the same with full power of sale and mortgage, 
provided that my said trustee may be permitted during the 
pendency of this trust, to invest the funds thereof or 
11 any part thereof in notes secured by first deeds of 
trust on real estate located within the District of Co¬ 
lumbia, at no greater sum than face value and accrued in¬ 
terest thereon, and in addition to its usual fee as such 
trustee, may retain commission received by it for such loans 
or any extensions or renewals thereof and premiums on 
fire insurance policies issued in relation thereto, and the 
net income therefrom to pay in monthly or quarterly in¬ 
stalments, as follows: 

(a) One-fourth (%) thereof unto my said husband, John 
A. Johnston, for and during the term of his natural life, 
and upon his death, to distribute such part of such net in¬ 
come and any other share of the net income from my trust 
fund to which he may become entitled by reason of the death 
of any other beneficiary herein named, equally among my 
said daughter, Virginia L. Spencer and my said grandsons, 
George Thomas Summerlin, Jr., and John Vandergrift 
Summerlin, for and during the terms of their respective 
natural lives, distributable unto them in like monthly or 
quarterly instalments, unless either of my said grandsons 
be then dead, leaving issue him surviving, in which event 
such issue shall be entitled, per stirpes and not per capita, 
to the share thereof to which the deceased grandson would 
have been entitled if living, distributable unto such issue 
until the time for the distribution of the corpus of said trust 
fund as hereinafter set forth; 

(b) One-fourth ( 1 / 4) thereof unto my said daughter, Vir¬ 
ginia L. Spencer, for and during the term of her natural 
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life, and upon her death, to distribute such part of such net 
income and any other share of the net income from mv trust 
fund to which she may become entitled by reason of the 
death of any other beneficiary herein named, equally among 
my said husband, John A. Johnston, and my said grand¬ 
sons, George Thomas Summerlin, Jr., and John Vander- 
griIft Summerlin, for and during the terms of their respec¬ 
tive natural lives, distributable unto them in like 
12 monthly or quarterly instalments, unless either of my 
said grandsons be then dead, leaving issue him sur¬ 
viving, in which event such issue shall be entitled, per 
stirpes and not per capita, to the share thereof to which the 
deceased grandson would have been entitled if living, dis¬ 
tributable unto such issue until the time for the distribution 
of the corpus of said trust fund as hereinafter set forth: 

(c) One-fourth ( 1 / 4) thereof unto my said grandson, 
George Thomas Summerlin, Jr., for and during the term 
of his natural life, and upon his death to pay such portion 
of such net income and any other share of the net income 
from such trust fund to which he would have been entitled 
if living, among his issue, per stirpes and not per capita, 
unless he should be survived by a widow, in which event 
she shall be entitled, during the term of her natural life, to 
one-third (%) of such portion of such net income and any 
other share of the net income from such trust fund to which 
my said grandson would have been entitled if living, unless 
she should remarry, in which event until the date of such 
remarriage; subject, however, to the further condition that 
should my said grandson die without issue him surviving, 
to distribute such share of the net income from my said 
trust fund to which he would have been entitled if living, 
equally among my said husband, John A. Johnston, should 
he be then living, my said daughter, Virginia L. Spencer, 
should she be then living, and my said grandson, John 
Vandergrift Summerlin, should he be then living, and in 
the event that the said John Vandergrift Summerlin be then 
dead, unto his issue, such issue to be entitled thereto, per 
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stirpes and not per capita, subject however, to the share 
of the income of his widow; 

(d) One-fourth (*4) thereof unto my said grandson, 
John Vandergrift Summerlin, for and during the term of 
his natural life, and upon his death, to pay such portion of 
such net income and any other share of the net in- 
13 come from such trust fund to which he would have 
been entitled if living, among his issue, per stirpes 
and not per capita, unless he should be survived by a widow, 
in which event she shall be entitled, during the term of her 
natural life, to one-third (%) of such portion of such net 
income and any other share of the net income from such 
trust fund to which my said grandson would have been en¬ 
titled if living, unless she should remarry, in which event 
until the date of such remarriage; subject, however, to the 
further condition that should my said grandson die without 
issue him surviving, to distribute such share of the net in¬ 
come from my said trust fund to which he would have been 
entitled if living, equally among my said husband, John A. 
Johnston, should he be then living, my said daughter, Vir¬ 
ginia L. Spencer, should she be then living, and my said 
grandson, George Thomas Summerlin, Jr., should he be 
then living, and in the event that the said George Thomas 
Summerlin, Jr., be then dead, unto his issue, such issue to 
be entitled thereto, per stirpes and not per capita, subject 
however, to the share of the income of his widow; and 

In Further Trust, upon the death of the survivor of my 
said husband, John A. Johnston, my said daughter, Vir¬ 
ginia L. Spencer, my said grandson, George Thomas Sum¬ 
merlin, Jr., and my said grandson, John Vandergrift 
Summerlin, and any of the issue of my said grandsons liv¬ 
ing at the time of my death, the corpus of said trust fund 
shall be distributed per stirpes and not per capita, abso¬ 
lutely and in fee simple, among the issue of my said grand¬ 
sons ; and in the further event that my said grandsons have 
no such issue then surviving, unto The Washington Loan 
and Trust Company, aforesaid, trustee for The Washing- 
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ton Foundation, to be held and administered by the said 
trustee in and upon the trusts nevertheless that is to say: 

In Trust, to take charge of, manage, control, in- 
14 vest, reinvest, sell and mortgage the same, or any 
1 part thereof, without obligation on the part of a pur¬ 
chaser to see to the application of purchase money or of a 
lender to see to the application of money lent, with further 
povtrer, inter alia, in my said trustee to retain, in its discre¬ 
tion and without liability for depreciation in value, any 
securities or real estate forming part of my estate at the 
time of my death; to lease any real estate that I may pos¬ 
sess at the time of my death or that may thereafter become 
a part of the corpus of the said trust fund, irrespective of 
the period of the termination of said trust; and further to 
determine whether money, securities, real estate or other 
form of property coming into my estate or the said trust 
fund, shall be treated as principal or income and to charge 
or apportion expenses to principal or income as it may 
deem just and proper; and 

In Further Trust, to distribute the net income there¬ 
from perpetually, in accordance with instructions of the 
said The Washington Foundation, acting through its 
proper officers, committee or trustee; and 

In Further Trust, I hereby direct that neither the in¬ 
come nor the corpus of said trust estate shall be in any 
manner anticipated, assigned, charged, encumbered or 
transferred by any person or persons deriving right or title 
thereto under the terms and conditions of this will; nor 
shall such income or corpus be in any manner liable in the 
hands of my said trustee for the debts, contracts or other 
engagements of any such person or persons; nor shall the 
same be subject to execution, attachment or sequestration 
for any debts or liabilities whatsoever of any such person 
or persons. 

Lastly, I hereby nominate, constitute and appoint the 
said The Washington Loan and Trust Company, as the 
executor of this my last will and testament, and I hereby 


15 


expressly authorize and empower my said executor to sell 
and dispose of my estate, real and personal, or any 

15 part thereof, without any obligation on the part of 
the purchaser to see to the application of the pur¬ 
chase money, for the purpose of discharging any debts or 
claims against my estate or for the distribution thereof. 
Witness my hand and seal this 22nd day of March, A.D., 
1929. 

Henrietta V. Johnston (Seal) 

Then and there signed, sealed, published and declared by 
the said testatrix, Henrietta V. Johnston, as and for her 
last will and testament, in the presence of us, who, at her 
request, in her presence and in the presence of one another, 
have hereunto subscribed our names as attesting witnesses, 
she having first signed and we initialed the foregoing pages 
hereof for identification. 

Charles B. Osborn 
Arthur L. Orme 
Bessie B. Fillius 

• ••****#•• 

16 Filed Oct. 14, 1948 

Answer of Defendant the Washington Loan and Trust 

Company 

1. Upon information and belief this defendant admits the 
allegations of Paragraphs 1 through 6, inclusive. 

2. This defendant denies the allegations of Paragraph 7, 
except that it admits so much thereof as sets forth the pro¬ 
portions in which this trustee is distributing the income of 
the trust created under the Seventh paragraph of the last 
will and testament of Henrietta V. Johnston. 

3. Answering Paragraph 8, defendant admits the allega¬ 
tions thereof, except that it denies that one-half of the net 
income from the share of Virginia L. Spencer, deceased, 
passed to plaintiffs, or that no other person, to wit, Elna 
Summerlin, acquired any interest in said one-half portion 
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of the net income and defendant further denies that since 
the death of Virginia L. Spencer the net income of the trust 
was payable 7/36ths each to plaintiffs and l/9th, or 4/36ths, 
to defendant Elna Summerlin. This defendant further de¬ 
nies that Virginia L. Spencer’s interest devolved to plain¬ 
tiffs under subsection (b) of the Seventh paragraph of the 
will, but states that one-half of Virginia L. Spencer’s inter¬ 
est devolved to plaintiffs and to defendant Elna Summer¬ 
lin in the proportion of l/6th to defendant Elna 
17 Summerlin and l/6th each to plaintiffs, by virtue of 
the provisions of subsection (d) of the Seventh para¬ 
graph interpreted in relation to the provisions of Para¬ 
graph Seventh as a whole. 

4. Further answering said complaint, this defendant 
says that the question before the Court for construction is 
the proper distribution of the share of Virginia L. Spencer. 
Since the death of Virginia L. Spencer, September 9, 1944, 
this defendant, as trustee, has distributed one-half of the 
net income from her share to Virginia Zolney Summerlin, 
one-sixth of the net income from her share to defendant 
Elna Summerlin, the widow of John Vandergrift Summer¬ 
lin, and the remaining two-sixths equally to plaintiffs, the 
children of John Vandergrift Summerlin by his first mar¬ 
riage. 

The defendant trustee interprets the will to mean that 
the widow of John Vandergrift Summerlin should receive 
a life interest of one-sixth of the net income from the share 
of "Virginia L. Spencer by reason of the wording of Para¬ 
graph Seventh (d), wherein the trustee is directed upon the 
death of John Vandergrift Summerlin “to pay such portion 
of such net income and any other share of the net income 
fr<im such trust fund to which he would have been entitled 
if living among his issue, per stirpes and not per capita, 
unless he should be survived by a widow, in which event 
she shall be entitled, during the term of her natural life, to 
one-third of such portion of said net income and any other 
share of the net income from such trust fund to which my 
said grandson would have been entitled if living”, and by 
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reason of the further wording in said Paragraph Seventh 
(d) which provides that should John Vandergrift Summer¬ 
lin die without issue his share of the net income to which 
he would have been entitled if living should be distributed 
“equally among my said husband, John A. Johnston, should 
he be then living, my said daughter, Virginia L. Spencer, 
should she be then living, and my said grandson, 
18 George Thomas Summerlin, Jr., should he be then 
living, and in the event that the said George Thomas 
Summerlin, Jr., be then dead, unto his issue, such issue to 
be entitled thereto, per stirpes and not per capita, subject, 
however, to the share of the income of his widow.” 

This defendant trustee respectfully submits that the 
proper interpretation of the will of Henrietta V. Johnston, 
said will being taken as a whole, indicates that it was the 
intention of the decedent that the widow of John Vander¬ 
grift Summerlin should be entitled during the term of her 
natural life to one-third of the net income from the trust 
fund to which her husband, John Vandergrift Summerlin, 
would have been entitled if living during the term of her 
natural life. Since John Vandergrift Summerlin would 
have been entitled if living to one-half of the net income 
from the share of Virginia L. Spencer, deceased, it follows 
that his widow, defendant Elna Summerlin, is entitled to 
one-sixth of said net income. 

5. This defendant denies the allegations of Paragraph 9. 

6. Answering Paragraph 10, defendant denies the allega¬ 
tions thereof, except in so far as they coincide with the facts 
as hereinafter set forth by this defendant. This defendant 
states the facts to be as follows: 

This defendant has made distribution of the income from 
the estate of Henrietta V. Johnston in the proportions of 
one-sixth (1/6) each to plaintiffs and one-sixth (1/6) to de¬ 
fendant Elna Summerlin, from the date of the death of 
Virginia L. Spencer, September 9, 1944, the distribution of 
whose portion is in dispute, until June, 1948, with the full 
knowledge of said guardian, Page M. Marx, and with no 
objection on said guardian’s part. Upon this defendant 



being advised of plaintiffs’ contention, conferences 
19 were held with Mr. Tumulty, attorney for plaintiffs, 
and it was agreed that The Washington Loan and 
Trust Company would bring a bill to construe the trust un¬ 
der Paragraph Seventh of said will. As a result of these 
conferences, under date of August 6, 1948, formal demand 
was made upon The Washington Loan and Trust Company, 
trustee, by Mr. Joseph P. Tumulty, Jr., attorney for plain¬ 
tiffs, that payments hereafter made to Mrs. Page M. Marx 
as guardian should be made on the basis of seven-thirty- 
sixths (7/36ths) of the net income from the said trust for 
each of the plaintiffs, and demand was made for an ac¬ 
counting to the extent of the alleged deficiency between the 
amounts theretofore paid to the said guardian and the 
amounts alleged which should have been paid. This defen¬ 
dant, in view of the contention made on behalf of plain¬ 
tiffs, commencing with the June, 1948 to September, 1948 
payment, reduced the quarterly payments to defendant 
Elba Summerlin by the amount of such portion thereof in 
dispute pending settlement of the question by the Court. 
Counsel for this defendant was preparing a bill to construe 
the will of Henrietta V. Johnston, in order to bring the 
question in dispute before the Court when this defendant 
was served with the complaint of the plaintiffs. 

7. This defendant denies the allegations of Paragraph 
11, except that it states that the sums of money presently 
in dispute were paid over to defendant Elna Summerlin 
from October 13,1944, to June 16,1948, and that said sums 
in dispute total $20,915.55. 

8. Defendant denies the allegations of Paragraphs 12 
and 13. 

/s/ Frederick M. Bradley 
/s/ Roger M. Sttjart, Jr. 

801 Colorado Building, 1341 Gr Street, 
N. W., Washington 5, D. C., Attorneys 
for Defendant The Washington Loan 
and Trust Company 
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21 Filed Dec. 13, 1948 
Answer of Defendant Elna Summerlin 

First Defense 

1. This defendant admits the allegations contained in 
paragraphs 1, 2, 3 and 4 of the Complaint herein. 

2. This defendant, in answer to paragraph 5 of said Com¬ 
plaint, admits that she is a citizen of the United States. 
She denies that she is a resident of the State of California, 
and avers that she is a resident of the State of Illinois. 

3. This defendant, in answer to Paragraph 6 of said Com¬ 
plaint, admits that the plaintiffs are certain of the cestuis 
que trustent of a certain trust created under the Seventh 
paragraph of the Last Will and Testament of Henrietta V. 
Johnston, deceased, duly admitted to probate by the United 
States District Court for the District of Columbia, holding 
a Probate Court, and that defendant The Washington Loan 
and Trust Company is the duly appointed, qualified and 
acting Trustee under the said Last Will and Testament 
and of the said trust; that the situs of the said trust is with¬ 
in the District of Columbia; and that a copy of said Last 
Will and Testament, marked *‘Exhibit A”, is annexed to 
said Complaint. This defendant further states, that the 
plaintiffs are issue of John Vandergrift Summerlin, de¬ 
ceased, that plaintiff Harriott Page Summerlin is an infant 
born November 22, 1930, and that plaintiff John Vander¬ 
grift Summerlin, Jr., is an infant born July 3, 1932. This 

defendant denies each and every allegation contained 

22 in said paragraph 6 of said Complaint not expressly 
admitted in this paragraph 3. 

4. This defendant, in answer to paragraph 7 of said Com¬ 
plaint, admits that during the period from the time of the 
death of Virginia L. Spencer on September 9, 1944 to the 
time of filing this action in August 1948, the defendant The 
Washington Loan and Trust Company, as trustee, made 
periodic payments on the following basis to the benefici¬ 
aries of a certain trust created under the Seventh para- 


20 


graph of the last will and testament of Henrietta V. John¬ 
ston, deceased: 

(a) One half of the net income from said trust to Vir¬ 
ginia Zolney Summerlin (daughter of George Thomas Sum¬ 
merlin, Jr.); 

(b) One sixth of said net income for each of the plaintiffs 
to Mrs. Page M. Marx as guardian for the benefit of the 
plaintiffs; 

(e) One sixth of said net income to this defendant Elna 
Summerlin, widow of John Vandergrift Summerlin, father 
of the plaintiffs. 

Said distribution of net income to this defendant was 
properly and legally made by defendant The Washington 
Loan and Trust Company in accordance with the provisions 
of said will. This defendant denies each and every allega¬ 
tion contained in said paragraph 7 of said Complaint not 
expressly admitted in this paragraph 4. 

5. (a) This defendant, in answer to paragraph 8 of said 
Complaint, admits that “Exhibit A” attached to said Com¬ 
plaint is a true and correct copy of the said last will and 
testament of the said Henrietta V. Johnston. This defen¬ 
dant denies each and every allegation contained in said 
paragraph 8 of said Complaint not expressly admitted in 
this paragraph 5. 

(b) The testatrix Henrietta V. Johnston died on March 
28, 1930 at the age of 67 years, leaving said will dated 
March 22, 1929. At the time of death of the testatrix the 
following four beneficiaries named in said Seventh para¬ 
graph of the said last will and testament were surviving 
(each of whom was entitled thereunder to a one fourth share 
of said net income): 

(1) John A. Johnston, husband of testatrix, then 72 years 
in age; 

(2) Virginia L. Spencer, daughter of testatrix, then 49 
years in age; 

23 (3) George Thomas Summerlin, Jr., grandson of 

testatrix and son of said Virginia L. Spencer, then 
29 years in age; 
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(4) John Vandergrift Summerlin, grandson of testatrix 
and son of said Virginia L. Spencer, then 24 years in age. 

(c) Since the death of testatrix on March 28, 1930 the 
aforesaid four beneficiaries have died in the following or¬ 
der on the dates indicated: 

(1) George Thomas Summerlin, Jr., died October 19, 
1934 (grandson); 

(2) John A. Johnston, died January 5, 1940, (husband); 

(3) John Vandergrift Summerlin, died January 21, 1943 
(grandson); 

(4) Virginia L. Spencer, died September 9, 1944 (daugh¬ 
ter). 

(d) Upon the death on October 19, 1934 of said George 
Thomas Summerlin, Jr., as provided in subsection (c) of 
said Seventh paragraph, his share of net income passed one 
third to his wife Elizabeth Summerlin for life or until her 
remarriage, the remaining two thirds thereof to his daugh¬ 
ter Virginia Zolney Summerlin. The said Elizabeth Sum¬ 
merlin remarried, and thereupon under the said subsection 

i (c) her interest also vested in said Virginia Zolney Sum¬ 
merlin, whereby the latter succeeded to the entire one fourth 
interest of her late father, the shares of the other bene¬ 
ficiaries named in the will being not affected by the death 
of said George Thomas Summerlin, Jr. 

(e) Upon the death on January 5, 1940 of said John A. 
Johnston, his one fourth share of the net income passed 

I under the subsection (a) of said Seventh paragraph of the 
i said will (providing for distribution upon his death of the 
one fourth share and “any other share of the net income 
from my trust fund to which he may become entitled by 
reason of the death of any other beneficiary”), one third 
thereof each to said Virginia L. Spencer and the said John 
Vandergrift Summerlin. The other third thereof passed to 
said Virginia Zolney Summerlin under said subsections (a) 
and (c). Said thirds of John A. Johnston’s one fourth 
of the income, added to the one fourth share each bene¬ 
ficiary previously had, resulted in each holding a one 
24 third interest in the whole income. 
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1 (f) Subsection (d) of the said Seventh paragraph of 
said will provides as follows with respect to the net income 
of the trust: 

“One fourth ( 1 / 4) thereof unto my said grandson, John 
Vandergrift Summerlin, for and during the term of his nat¬ 
ural life, and upon his death, to pay such portion of such 
net income and any other share of the net income from such 
trust fund to which he would have been entitled if living, 
among his issue, per stirpes and not per capita, unless he 
should be survived by a widow, in which event she shall be 
Entitled, during the term of her natural life, to one third 
(M 3 ) of such portion of such net income and any other share 
bf the net income from such trust fund to which my said 
grandson would have been entitled if living, unless she shall 

remarry, in which event until the date of such remarriage; 

* • • »> 

Upon the death on January 21, 1943 of the said John 
Vandergrift Summerlin, the net income of said trust there¬ 
upon became payable under said Seventh paragraph as fol¬ 
lows, the said Virginia L. Spencer then being still alive: 
i (1) One third thereof to said Virginia L. Spencer; 

! (2) One third thereof to said Virginia Zolney Summer¬ 

lin; 

(3) Two ninths thereof to or for the benefit of the issue 
of said John Vandergrift Summerlin, deceased; 

1 (4) One ninth thereof to this defendant. 

(g) Upon the death of said Virginia L. Spencer on Sep¬ 
tember 9, 1944 one half of her one third interest in the en¬ 
tire net income passed to said Virginia Zolney Summerlin 
under subsection (b) (providing for distribution upon Vir¬ 
ginia L. Spencer’s death of the one fourth share and “any 
other share of the net income from my trust fund to which 
she may become entitled by reason of the death of any other 
beneficiary”) and subsection (c) (providing for distribu¬ 
tion among the issue of the said George Thomas Summerlin 
of his original one fourth share and “any other share of 
the net income from such trust fund to which he would have 
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been entitled if living”) of said Seventh paragraph. The 
remaining one half passed under subsections (b) and (d) of 
the said Seventh Paragraph, two thirds of said half to the 
issue of said John Vandergrift Summerlin deceased, and 
one third thereof to this defendant as his surviving widow, 
subsection (b) making provision for distribution of Vir¬ 
ginia L. Spencer’s share under certain conditions, one of 
which governs distribution after her death to John Vander¬ 
grift Summerlin, if living, and subsection (d) direct- 
25 ing distribution of the share to which John “would 
have been entitled if living.” 

(h) This defendant thereby became entitled to an in¬ 
creased share in the trust estate through the death of the 
said Virginia L. Spencer, by reason of the fact that under 
said subsection (d) she is entitled during the term of her 
natural life, or until remarriage, to one third of not only 
the original one fourth portion but also any other share of 
the net income payable to said John Vandergrift Summer¬ 
lin, to which any other share said John Vandergrift Sum¬ 
merlin would have been entitled if living, and is not limited 
to one third of any other share to which the said John V. 
Summerlin might prior to his death “become entitled by 
reason of the death of any other beneficiary.” If living, 
the said John Vandergrift Summerlin would have been en¬ 
titled to one half of the one third interest belonging to the 
said Virginia L. Spencer in the whole net income at the time 
of her death. 

6. This defendant denies the allegations contained in 
paragraph 9 of said Complaint. 

7. This defendant, in answer to paragraph 10 of said 
Complaint, is informed and believes (a) that the said Page 
M. Marx through her attorneys in the latter part of June 
1948, and at subsequent times, made demand upon defen¬ 
dant The Washington Loan and Trust Company as trustee 
that payments be made to her, as guardian for the infant 
plaintiffs, on the basis of seven thirtysixths of the net in¬ 
come of said trust for each of the plaintiffs, and that an ac- 
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counting be had and payments made to her as guardian for 
the benefit of the plaintiffs on such basis from and after 
the time of death of the said Virginia L. Spencer, and (b) 
that the defendant The Washington Loan and Trust Com¬ 
pany has construed and continues to construe the will in a 
proper and correct manner insofar as this defendant is con¬ 
cerned, and has refused to make payments or to account 
in the manner demanded as aforesaid by said Page M. Marx 
in behalf of the plaintiffs. The quarterly payment due in 
September 1948 (after the filing of this action) to this de¬ 
fendant as a beneficiary under said seventh paragraph was 
made by defendant trustee in an amount reduced, without 
the consent of this defendant, by the amount of such 
26 portion thereof now disputed by the plaintiffs. This 
defendant is informed and believes that such reduc¬ 
tion was made, and will continue to be made in payments 
due her, pending settlement of this action by the Court. 
This defendant denies each and every allegation contained 
in said paragraph 10 of said Complaint not expressly ad¬ 
mitted in this paragraph 7. 

8. This defendant denies the allegations contained in par¬ 
agraphs 11, 12 and 13 of the Complaint, and further denies 
that there is any liability on the part of this defendant to 
the plaintiffs either under the terms of said will or as a re¬ 
sult of payments by the other defendant to this defendant. 

9. (a) On and after the death of said Virginia L. Spencer 
on September 9, 1944 payments as described in paragraph 
4 of this Answer were made to this defendant by defendant 
The Washington Loan and Trust Company in accordance 
with the proper interpretation and construction of the said 
last will, and in accordance with the intention of the testa¬ 
trix. The said Page M. Marx and her attorneys, with full 
knowledge thereof, acquiesced in and made no objection to 
said interpretation and said construction and to said pay¬ 
ments until the aforesaid demand made by said Page M. 
Marx through her attorneys in the latter part of June 
1948. 
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(b) The said distribution of net income to this defendant 
as described in paragraph 4 herein was made in accordance 
with the true intention of the said testatrix, and with the 
proper interpretation and construction of her said last will. 

(c) The sums of money paid to this defendant after the 
death of Virginia L. Spencer and now disputed by plain¬ 
tiffs were paid to this defendant periodically over approxi¬ 
mately four years, and were received by this defendant in 
good faith, in the belief that they were made in accordance 
with the proper interpretation and construction of said last 
will, and in the knowledge that no objection had been made 
by or on behalf of said Page M. Marx or the plaintiffs. 
Said sums of money have been expended, during the period 
of payments, for living expenses and other needs of this 
plaintiff and of her daughter Dolores Janis Summerlin, an 
infant now of approximately thirteen years in age, the le¬ 
gally adopted child of said John Vandergrift Summerlin, 
deceased. 

27 Second Defense 

The Complaint fails to state a claim upon which relief 
can be granted in whole or in part against the defendants 
or either of them. 

Hogan & Hartson 

Nelson T. Hartson (s) 

George E. Monk (s) 

810 Colorado Building 
1341 G Street, N. W. 
Washington 5, D. C. 

Attorneys for Defendant Etna Summerlin 

**•**••••* 

28 Filed May 17, 1949 

Plaintiffs’ Motion for Summary Judgment 

Now come the plaintiffs, Harriott Page Summerlin and 
John Vandergrift Summerlin, Jr., infants, by Page M. 
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Marx, their next friend and guardian, and upon the affi¬ 
davit of Page M. Marx, and the pleadings and proceedings 
in this cause, move the Court for summary judgment for 
the plaintiffs for the relief demanded in the Complaint here¬ 
in, upon the ground that there is no genuine issue as to any 
material fact and plaintiffs are entitled to said judgment as 
a matter of law, in accordance with Rule 56 of the Federal 
Rules of Civil Procedure. 

s/ Joseph P. Tumulty, Jr. 
s/ M. Joseph Matan 

Attorneys for Plaintiffs, 
1317 F Street, N. W. 
Washington 4, D. C. 

30 Filed May 17, 1949 

! Affidavit of Page M. Marx on Motion for Summary 

Judgment 

Borough of Manhattan, 

City and County of New York, ss: 

Page M. Marx, being duly sworn, deposes and says: 

1. That she, as their next friend and guardian, instituted 
the above-entitled action on behalf of Harriott Page Sum¬ 
merlin and John Vandergrift Summerlin, Jr., infants, plain¬ 
tiffs. Deponent is the mother of said infants, and is guard¬ 
ian of their estates by appointment of the United States 
District Court for the District of Columbia, holding a Pro¬ 
bate Court, on March 18,1943. 

2. This is an action for construction of the last will and 
testament, particularly the Seventh paragraph thereof, of 
Henrietta V. Johnston, deceased, and for an accounting and 
payment of all monies paid by the defendant, the Washing¬ 
ton Loan and Trust Company, to the defendant Elna Sum¬ 
merlin which should have been paid to the plaintiffs. The 
deponent refers to the complaint herein for a more partic¬ 
ular statement of the cause of the action. 
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3. Deponent verily believes that there is no genuine 

31 issue as to any material fact and that plaintiffs are 
entitled to judgment as a matter of law. 

4. Henrietta V. Johnston, paternal great grandmother of 
the infant plaintiffs, died a resident of the District of Co¬ 
lumbia on March 28,1930, leaving a last will and testament 
dated March 22, 1929, duly admitted to probate by the 
United States District Court for the District of Columbia 
holding a Probate Court. A copy of her last will and testa- 
i ment is annexed to the complaint as Exhibit A. In the Sev- 

! enth paragraph of her will the testatrix created a trust of 

her residuary estate and appointed the defendant, the 
i Washington Loan and Trust Company, trustee thereunder. 
i Said defendant is now administering the trust estate, the 
principal of which amounts to over two million dollars. 

The testatrix was survived by her husband John A. John- 
! ston, a daughter, Virginia L. Spencer, and two grandsons, 
i George Thomas Summerlin and John Vandergrift Summer¬ 
lin, both then married. Upon the death of the testatrix 
i each of said survivors became entitled to a fourth of the 
net income from the trust of the residuary estate. All four 
of said beneficiaries have since died. 

Said John Vandergrift Summerlin was the father of the 
I infant plaintiffs and at the time of testatrix’s death was the 
husband of your deponent, their marriage taking place in 
August 1929. The infant Harriott was born November 22, 
1930, and the infant John July 3, 1932. Deponent obtained 
a divorce from John Vandergrift Summerlin on May 29, 
1934. Thereafter he remarried, that marriage terminated 
by divorce, and he thereafter married defendant Elna Sum¬ 
merlin. 

The four original beneficiaries of the net income from 
the trust died in the following order on the dates indicated: 

(1) George Thomas Summerlin, Jr., died October 19, 
1934; 

(2) John A. Johnston, died January 5, 1940; 

32 (3) John Vandergrift Summerlin, died January 
21, 1943; 
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1 (4) Virginia L. Spencer, died September 9,1944. 

5. The devolution of the respective interests of the above- 
named beneficiaries as provided for in the will is traced in 
paragraph 8 of the complaint herein. 

As therein alleged, upon the death of John Vandergrift 
Summerlin, his issue, the plaintiffs herein, became entitled 
each to receive one-third of the interest which their father 
had had in the said net income, and his widow, the defen¬ 
dant Elna Summerlin, likewise became entitled to receive 
one-third of his interest in the net income, all of which said 
interests devolved under subsection (d) of the said Seventh 
paragraph. Upon the death of Virginia L. Spencer, the 
shares of the entire net income to which the plaintiffs were 
entitled were increased under subsection (b) of the said 
Seventh paragraph, because as the issue of John Vander¬ 
grift Summerlin they became entitled to share equally in 
dne-half of that portion of the net income to which Virginia 
L. Spencer was entitled at the time of her death, i.e., her 
one-third of the entire net income. 

Since the death of Virginia L. Spencer, however, defen¬ 
dant trustee has distributed one-half of her share to Vir¬ 
ginia Zolnev Stevens, who is the daughter of, and has suc¬ 
ceeded to this portion of the net income through, George 
Thomas Summerlin, Jr., (and whose entitlement to said 
portion is not in dispute); two-sixths equally of Virginia L. 
Spencer’s share to the plaintiffs; and until June 1948, the 
other one-sixth to the defendant Elna Summerlin, although 
the said one-sixth is payable to the plaintiffs, in equal 
shares. Since June 1948, the defendant trustee has with¬ 
held, pending the outcome of this suit, said one-sixth of Vir¬ 
ginia L. Spencer’s share, amounting to one-eighteenth of 
the entire net income from the trust, and the defendant 
trustee has not paid, but refuses to pay to the plaintiffs, the 
amounts so withheld. 

1 The defendant trustee, therefor, has deprived each of the 
plaintiffs, since the death of Virginia L. Spencer, of 
33 a one thirty-sixth interest in the entire net income, 
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and the defendant Elna Summerlin, until June, 1948, re¬ 
ceived two thirty-sixths of such net income more than her 
share. This is so because the defendant trustee has erro¬ 
neously interpreted subsection (d) of the Seventh para¬ 
graph as vesting an interest in the defendant Elna Summer¬ 
lin in the portion of the net income to which Virginia L. 
Spencer was entitled, whereas, all of Virginia L. Spencer’s 
interest in the net income passed to the issue of George 
Thomas Summerlin and John Vandergrift Summerlin un¬ 
der subsection (b) of the said Seventh paragraph, which 
made no provision for the defendant Elna Summerlin. 

6. Deponent therefor prays that judgment be ordered for 
the plaintiffs and against the defendants as prayed in the 
complaint. 

(s) Page M. Marx. 

Subscribed and sworn to before me this 16 day of May, 
1949. 

(s) Nicholas V. Lombardo, 

Notary Public . 

(Seal) Commission expires March 30,1950. 

Nicholas V. Lombardo, 

Notary Public in the State of New York. 

Residing in Queens County. 

Queens Co. Clk’s No. 1732 Reg. No. 272-L-O. 

Certificate filed in New York County. 

N. Y. C. Clk’s No. 364, Reg. No. 633-L-O. 

Commission expires March 30, 1950. 

• ••••••*•• 

34 Filed Jul. 8, 1949 

Defendant Trustee’s Reply in Opposition to Plaintiffs’ Mo¬ 
tion for Summary Judgment and Defendant Trustee’s 
Motion for Summary Judgment in its Behalf. 

Now comes The Washington Loan and Trust Company, 
individually and as trustee under the will of Henrietta V. 
Johnston, deceased, and in opposition to the motion for 
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summary judgment against it and defendant Elna Summer¬ 
lin heretofore filed herein by plaintiffs says that it admits 
that there is no genuine issue as to any material fact but 
it denies that plaintiffs are entitled to summary judgment 
as a matter of law. 

Further replying to said motion, and as a motion for 
summary judgment in its behalf which is hereby incor¬ 
porated herein, this defendant says that the will of Henri¬ 
etta V. Johnston and the uncontested facts appearing in the 
pleadings indicate that this defendant, individually and as 
trustee under the last will and testament of Henrietta V. 
Johhston, and defendant Elna Summerlin are entitled to 
1 judgment as a matter of law pursuant to Rule 56 of 
35 the Federal Rules of Civil Procedure for the reasons 
set forth in the Points and Authorities attached 
hereto. 


(s) Frederick M. Bradley 
(s) Roger M. Stuart, Jr. 
Attorneys for Defendant 
The Washington Loan and 
Trust Company 
801 Colorado Building 
Washington 5, D. C. 


• • • • 


• * • • • 


36 Filed Jul. 14, 1949 

Affidavit of Joseph P. Tumulty, Jr., on Plaintiffs’ Motion 

for Summary Judgment 

District of Columbia, ss: 

Joseph P. Tumulty, Jr., being first duly sworn, upon 
oath deposes and says: 

1. I am the attorney for the plaintiffs herein. 

2. The attorneys for the defendant, Elna Summerlin, in 
their statement, filed herein, of points and authorities on 
behalf of defendant Elna Summerlin in opposition to plain¬ 
tiffs’ motion for summary judgment, have stated, in sub- 
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stance, that for a period of almost four years from the date 
of death of Virginia L. Spencer on September 9, 1944, until 
the latter part of June 1948, counsel for the two infant 
plaintiffs (meaning this affiant) agreed with, adopted and 
followed the construction placed upon the Will of Henri¬ 
etta V. Johnston by the defendant trustee, The Washington 
Loan and.Trust Company. In so stating, said attorney^ 
unwittingly made an assumption that is not war- 
37 ranted by the actual facts. At no time did this affiant 
agree with, adopt or follow the construction placed 
upon the Will by said defendant trustee. 

3. This affiant had no knowledge of the construction of 
said Will which had been adopted and followed by the de¬ 
fendant trustee until approximately May 12, 1948. On or 
about that date, affiant was for the first time informed that 
the trustee was distributing to the defendant, Elna Sum¬ 
merlin, and the infant plaintiffs, Harriott and John Sum¬ 
merlin, each, one-sixth of the income from the trust, and 
was requested to advise the guardian as to whether, in affi¬ 
ant’s opinion, the defendant trustee was properly constru¬ 
ing the Will. Affiant notified the defendant trustee in June 
1948 that in affiant’s opinion the defendant trustee’s con¬ 
struction of the Will was erroneous. 

4. In March 1943, affiant was, with the knowledge of de¬ 
fendant trustee, employed by Mrs. Page M. Marx, mother 
of the infant plaintiffs, to act as her attorney in petitioning 
the probate branch of this Court for her appointment as 
guardian of the estates of the infant plaintiffs. Following 
her appointment, affiant, at the request of said guardian, 
annually submitted for approval by the Court her account¬ 
ings of her receipts and disbursements as guardian. In 
this connection, it was the practice for the guardian to 
transmit to affiant, on or about the anniversary date of her 
appointment, her records showing her receipts and dis¬ 
bursements as guardian during the preceding guardianship 
year, from which affiant would prepare for the guardian 
her annual account of her receipts and disbursements. Data 
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submitted in connection with said accountings showed 
amounts of income received by the guardian from the de¬ 
fendant trustee, but not the percentages of the trust income 
represented by such payments, nor w’hat payments had been 
made by the defendant trustee to the defendant Elna Sum¬ 
merlin or any other beneficiary of the trust. 

5. The aforesaid statement of points and authori- 
38 ties on behalf of defendant Elna Summerlin sets 
forth a quotation from paragraph 6 of a petition 
filbd by affiant in the probate branch of this Court on May 
19,1943, in behalf of Mrs. Page M. Marx as guardian afore¬ 
said. Said petition was for an order granting said guard¬ 
ian an allowance out of the income of the infant plaintiffs 
for their maintenance, education and support. The quoted 
matter was intended to direct the Court’s attention gener¬ 
ally to the fact that the future prospects in life of said in¬ 
fant plaintiffs included the probable increase of their shares 
in the income from the trust under the will of Henrietta V. 
Johnston, which increase would come about through the 
remarriage or death of defendant Elna Summerlin, or the 
death of Virginia L. Spencer, or both. Said petition w r as 
filed during the lifetime of Virginia L. Spencer. There 
was no question pending at the time as to the respective in¬ 
terests of the infant plaintiffs and defendant Elna Sum¬ 
merlin in the income from the trust on the death of Virginia 
L. Spencer and said petition did not purport to define such 
interests. Defendant trustee was not a party to said pro¬ 
ceedings, and received no notice thereof. 

1 6. Although defendant trustee knew of affiant’s repre¬ 
sentation of the guardian in the proceedings for her ap¬ 
pointment as such, at no time prior to June 1948, did the 
trustee ever inform affiant the percentages of the income it 
proposed to distribute to the defendant Elna Summerlin 
and the infant plaintiffs, respectively, after the death of 
Virginia L. Spencer, or that, as it now contends, it regarded 
the Will of Henrietta V. Johnston as being ambiguous, nor 
did it communicate with affiant as to any matter relating 
to the respective interests of the infant plaintiffs and defen- 
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dant Elna Summerlin in the income from the trust. So far 
as this affiant is informed, the defendant trustee made and 
applied its construction of the Will upon its own sole re¬ 
sponsibility. Certainly it did so without notification to or 
consultation with affiant. 

39 7. Plaintiffs will contend that the statements in be¬ 
half of defendant Elna Summerlin to which this affi¬ 
davit makes reply raise no genuine issue as to any material 
fact, and, in filing this affidavit, affiant expressly reserves 
that the same is without prejudice to such contention. 

/s/ Joseph P. Tumulty, Jr. 

Subscribed and sworn to before me this 14th day of July, 
1949. 

Warren F. Johnson, 

(Seal) Notary Public, D. C. 

• ******••• 

40 Filed Oct. 5, 1949 

Motion of Defendant Elna Summerlin for Judgment 

Under Rule 56. 

The defendant Elna Summerlin moves the Court for 
summary judgment under Rule 56 of the Federal Rules of 
Civil Procedure; and for reason therefor refers the Court 
to the pleadings, the supporting affiadvits and exhibits 
thereto, and states as follows: 

The pleadings, together wdth the supporting affidavits and 
exhibits herein, shows that there is no genuine issue as to 
any material facts concerning the interpretation and con¬ 
struction of the last will and testament of Henrietta V. 
Johnston, Deceased, and that defendant Elna Summerlin 
is entitled to a judgment in her favor as a matter of law. 

Hogan & Habtson 
Nelson T. Hartson /s/ 

George E. Monk /s/ 

810 Colorado Building 
Washington 5, D. C. 

Attorneys for Defendant Elna Summerlin 
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41 Notice 

Td: Messrs. Joseph P. Tumulty, Jr. and 
M. Joseph Matan, 

1317 F Street, N. W. 

Washington, D. C. 

Please take notice that the points to be submitted in 
support of the foregoing motion and the authorities in¬ 
tended to be used are attached hereto. The rules pertain¬ 
ing to this Court require that if you oppose the granting 
of said motion you shall within the time prescribed by said 
rules from the date of the service of a copy of said motion 
upon you, or such further time as the Court may grant, or 
tlie parties hereto may agree upon, file with the Clerk of 
this Court a statement of the Points and Authorities upon 
which you rely, and serve a copy thereof upon counsel for 
the defendant. 

Hogan & Haktson 
Nelson T. Haktson /s/ 

1 George E. Monk /s/ 


42 Filed Oct. 5, 1949 

Affidavit of Bessie McCready in Support of Defendant Elna 
Summerlin’s Motion for Summary Judgment and in 
Opposition to Plaintiffs’ Motion for Summary Judg¬ 
ment. 

State of Florida, 

County of Dade, ss: 

1 Bessie McCready, being first duly sworn according to law, 
says and deposes: 

That prior to her marriage she was formerly known as 
Bessie B. Fillius; that affiant was one of the attesting wit¬ 
nesses of the will of Henrietta V. Johnston, deceased, dated 
March 22, 1929, and as such signed her name as “Bessie 
B. Fillius” on said will; that the execution of said will dated 
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March 22, 1929 was also witnessed by Charles B. Osborne 
and Arthur L. Orrne who together with affiant signed in the 
presence of the testatrix, Henrietta V. Johnston, deceased, 
and in the presence of each other; that at the time of the 
execution of said will on March 22, 1929, the affiant, said 
Charles B. Osborne, and said Arthur L. Orme were, 
43 and had been for several years prior thereto, em¬ 
ployees of The Washington Loan and Trust Com¬ 
pany, located at 9th and F Streets, N. W., Washington, D. C. 

That on March 22,1929, the affiant was, and had been for 
some time prior thereto, secretary of William H. Baden 
who was at that time the Trust Officer of the said The 
Washington Loan and Trust Company; that the said Wil¬ 
liam H. Baden, who was an attorney at law, after confer¬ 
ring with said testatrix and her husband, John A. John¬ 
ston, dictated said will to affiant who thereupon from her 
stenographic notes prepared said will in typewritten form; 
that said will as typed by affiant was executed by said tes¬ 
tatrix in one of the office rooms of the Trust Department of 
The Washington Loan and Trust Company. 

/s/ Bessie McCready 

Subscribed and sworn to before me this.day of 

Oct. 3, 1949, A. D. 1949. 

(Seal) 

/s/ L. E. Deets 

Notary Public 

My Commission Expires: 

Notary Public, State of Florida at Large. 

My commission expires January 9, 1952. 

Bonded by American Surety Co. of N. Y. 
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44 Filed Oct. 5, 1949 

• **••••••* 

Affidavit of Leonard Marbury in Support of Defendant Elna 
Summerlin’s Motion for Summary Judgment and in 
Opposition to Plaintiffs’ Motion for Summary Judg¬ 
ment. 

District of Columbia, ss: 

Leonard Marbury, being first duly sworn according to 
law, says and deposes: That he is Vice President and 
Trust Officer of defendant The Washington Loan and Trust 
Company, and has been employed in the Trust Department 
of said defendant Trust Company for 24 years; that he was 
acquainted with Mrs. Henrietta V. Johnston, the testatrix 
herein, and with Mr. William H. Baden who was the Trust 
Officer of defendant Trust Company from January 1926 to 
January 1930 and who was Vice President and Trust Offi¬ 
cer of defendant Trust Company in charge of its Trust 
Department from January 1930 to the time of his death in 
May 1946. 

That on March 22, 1929, the defendant Trust Company 
was, and had been for several years prior thereto, serving 
as trustee of an inter vivos trust created by said testatrix 
for the benefit of John A. Johnston, Virginia L. Spencer, 
George Thomas Summerlin, Jr., and John Vandergrift 
Summerlin, Sr.; that said William H. Baden personally 
supervised said inter vivos trust. 

That during the period of administration the defendant 
Trust Company served as executor under said testatrix’ 
will dated March 22, 1929 and admitted to probate 

45 in above-entitled Court on April 5, 1930; that defen¬ 
dant Trust Company has from the beginning served 

continuously, and is still serving, as trustee of the trust 
estates created under said will. 

That during the period April 5, 1930 to a few months 
prior to his death in May 1946, the said William H. Baden 
personally supervised the handling of the trust estate es- 
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tablished under paragraph Seventh of testatrix’s said will, 
and had personal knowledge of the amounts and percent¬ 
ages of income paid to the respective beneficiaries of said 
trust estate; that during said period said William H. Baden, 
an attorney admitted to the practice of law in the District 
of Columbia, was responsible for the legal interpretation of 
said will, and advised or approved, from the legal stand¬ 
point, the disposition of property or income thereunder by 
defendant Trust Company in its capacity as either execu¬ 
tor or trustee under said will; that said William H. Baden 
personally conducted much of the correspondence in con¬ 
nection with said trust estate and personally handled many 
details in connection therewith. 

That immediately after the execution of said will testa¬ 
trix delivered said will to the defendant Trust Company for 
safekeeping to be held in custody by it; that after the death 
of testatrix on March 28, 1930 the defendant Trust Com¬ 
pany caused said will to be filed on April 3,1930 in the office 
of the Register of Wills, District of Columbia. 

That, according to the records of defendant Trust Com¬ 
pany, the ages of the persons named below were approxi¬ 
mately as follows at the time of the execution of the will of 
the testatrix on March 22,1929: 

(a) Henrietta V. Johnston, testatrix—66 

(b) John A. Johnston, husband of testatrix—71 

(c) Virginia L. Spencer, daughter of testatrix—49 

(d) George Thomas Summerlin, Jr., grandson of testa¬ 
trix—28 

(e) John Vandergrift Summerlin, Sr., grandson of testa¬ 
trix—23 

That, according to the records of defendant Trust 
46 Company, the valuation of the corpus of the trust 
estate established under paragraph Seventh of said 
will is now approximately $2,400,000. 

That during the period from the time of the death of 
Virginia L. Spencer, on September 9, 1944, to June 1948 
the defendant Trust Company promptly rendered reports, 
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on a quarterly basis, to Page M. Marx, guardian of the in¬ 
fant plaintiffs herein, showing the amounts and percent¬ 
ages of income paid by defendant Trustee from said trust 
estate to the various beneficiaries, including the amounts 
and percentages of income paid to defendant Elna Summer¬ 
lin hnd to the infant plaintiffs; that copies of such reports 
for the periods, respectively, from September 20, 1944 to 
December 19, 1944, and from December 15, 1947 to March 
15, 1948, are attached hereto, marked respectively Exhibit 
A hnd Exhibit B, and made a part hereof by this reference; 
that the other said reports rendered to said Page M. Marx 
during said period from September 1944 to June 1948 were 
in the same or similar form and showed in the same or 
similar manner the amounts and percentages of income paid 
to all beneficiaries of said trust estate. 

That no objection or question concerning the amount paid 
to defendant Elna Summerlin was made by the infants, the 
said Page M. Marx, or anyone else until the notification in 
June 1948 from Mr. Joseph P. Tumulty, Jr., in behalf of 
said Page M. Marx as guardian of the two infant plaintiffs, 
that payments be made to her as such guardian on the basis 
of 7/36’s of the net income for each plaintiff, from and after 
the death of said Virginia L. Spencer. 

Leonard Marbury /s/ 

Subscribed and sworn to before me this 4th day of Oc¬ 
tober, 1949. 

Harry W. Gauss /s/ 

(Seal) Notary Public, D. C. 
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47 Filed Oct 5 1949 

Exhibit A 

TRUST DEPARTMENT 

THE WASHINGTON LOAN AND TRUST COMPANY 


Name Henrietta V. Johnston 


WASHINGTON, D. C. 

Capacity Trustee 


Trust No. 1557 


Statement of Income Cash Account from September 20, 1944 to November 
20, 1944 


Date 

Oct 13 »44 


Nov 15 ’44 


48 


Description Disbursed 

Elizabeth Z Smith guardian 
for Virginia Zolnay Sum¬ 
merlin for dep to a/c 
#95237 800.00 

Elna V Summerlin 266.67 

Gloucester Bank for Page M 
Marx gdn for Harriott 
Page & John V Summerlin 533.33 
* # # * * 

Elizabeth Z Smith gdn for 
Virginia Z Summerlin de¬ 
posit to a/c #95237 
$1200.00 share of John V 
Summerlin distributed as 
follows 

Elna V. Summerlin 400.00 

Page M Marx gdn for 
deposit to a/c in Glou¬ 
cester Bank 800.00 


November 20, 1944 to December 19, 1944 

#»#•»«« 


Received Balance 


4848.34** 


817.15** 

► « 


Dec 19 ’44 Balance $25951.38 distrib¬ 
uted as follows 

% deposited to a/c 
#95237 Elizabeth Z 
Smith gdn for Vir¬ 
ginia Zolnay Summer¬ 
lin 12975.69 

% share of J V Summer¬ 
lin distributed as fol¬ 
lows 

% remitted to Elna 
B Summerlin unre¬ 
married widow of 
John V Summerlin 4325.23 
% remitted to Page 
M Marx gdn for 
Harriott B Summer¬ 
lin 4325.23 

% remitted to Page 
M Marx gdn for 
John V Summerlin 
Jr 4325.23 

Balance $5000.00 held for 
future accounting 


5000.00* 
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Exhibit B 

December 15, 1947 to January 21, 1948 


Description 


Disbursed Received Balance 


Jan 15 ’48 Virginia S. Stevens for de¬ 
posit to a/c #2-3247 

$1200.00 share of John V. 
Summerlin distributed as 
follows 

Elna V. Summerlin—un¬ 
married widow of John 
V. Summerlin 

Chase Nat ’1 Bank of N. Y. 
for deposit to a/c of Page 
M. Marx gdn. for Harriott 
P. Summerlin 

Chase Nat’l Bank of N. Y. 
for deposit to a/c of Page 
M. Marx gdn. for John V. 
Summerlin 


1200.00 


400.00 


400.00 


400.00 


9518.04* 


January 21, 1948 to February 27, 1948 


Feb 13 ’48 Virginia S. Stevens for de¬ 
posit to a/c #23247 
$1200.00 share of John V. 
Summerlin distributed as 
follows 

Elna V Summerlin—un¬ 
remarried widow of 
John V Summerlin 
Chase National Bank of 
New York City for de¬ 
posit to a/c of Page 
M. Marx gdn for Har¬ 
riott P Summerlin 
Chase National Bank of 
New York City for de¬ 
posit to a/c of Page 
M. Marx gdn for J V 
Summerlin 


1200.00 


400.00 


400.00 


400.00 


9816.53* 


February 27, 1948 to March 15, 1948 


Mar 15 ’48 Balance $19283.50 distrib¬ 
uted as follows . . . 

Yt deposited to a/c 
#2-3247 Virginia S. 

Stevens 9641.75 

Yt sks. $9641.75 unto J. 

V. Summerlin distrib¬ 
utable as follows . . . 

% unto Elna B. Sum¬ 
merlin unremarried 
widow of John V. 
Summerlin 3213.91 
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Date 


Description Disbursed Received Balance 

% unto Page M. 

Marx gdn. for Har¬ 
riet P. Summerlin 
for deposit to a/c 
at Chase Nat ’1 Bank 
79th St. Branch at 
Madison Ave. at 79th 
St. N. Y. C. 3213.92 

% unto Page M. 

Marx gdn. for Jon 
V. Summerlin Jr. 
for deposit to a/c at 
Chase Nat ’1 Bank 
79th St. Branch at 
Madison Ave. at 79th 
St. N. Y. C. 3213.92 


*«*»»*«# 
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Filed Oct 5 1949 


Affidavit of George E. Monk in Support of Defendant Elna 
Summerlin’s Motion for Summary Judgment and in 
Opposition to Plaintiffs’ Motion for Summary Judg¬ 
ment. 


District of Columbia, ss: 

George E. Monk, being first duly sworn according to law, 
says and deposes: That he is one of the attorneys for the 
defendant Elna Summerlin in the above entitled cause, and 
a member of the Bar of this Court; That Exhibit No. 1 at¬ 
tached to this affidavit and incorporated herein by this ref¬ 
erence is a true and correct copy of the backing of the orig¬ 
inal will filed in the records of this Court; that Exhibits 
Nos. 2, 3, and 4 attached to this affidavit and incorporated 
herein by this reference, are true and correct copies of the 
court records of which they purport to be. 

George E. Monk. 

Subscribed and sworn to before me this 22nd day of Sep¬ 
tember, 1949. 


(Seal) 


Eleanor Giovannetti /s/ 

Notary Public, D. C. 
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53 Filed Oct 5 1949 

Exhibit No. 1 
WILL 

Docket No. 88 

Henrietta V. Johnston. 

Dated: March. 1929. 

Admitted to probate and record, 

Apr. 5- 1930 

FILED 
Apr. 3- 1930 
Theodore Cogswell 
Register of Wills, D. C. 

1 Clerk of Probate Court 

The Washington Loan and Trust Company 
Trust Department 
Washington, D. C. 

54 Filed Oct 5 1949 

Exhibit No. 2. 

Form No. 1 

SUPREME COURT OF THE DISTRICT OF COLUMBIA 
HOLDING PROBATE COURT 


FILED 
Apr 3- 1930 
Theodore Cogswell 
Register of Wills, D. C. 
Clerk of Probate Court 

District of Columbia, to wit: 

On this . .. 3rd day of . . . April. .. , A.D. 1930, person¬ 
ally appeared . . . Charles M. Irelan, Jr. . . . who on oath 
says that he does not know of any will or codicil of . . . 
Henrietta V. Johnston . . . late of said District, deceased, 
other than the instrument of writing hereunto annexed 
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dated . .. March 22nd, 1929 ... ; that he received the same 
from . . . The Washington Loan & Trust Co. . . . and that 
said Henrietta V. Johnston . . . died on or about the 28th 
day of March, 1930. 

/s/ Charles M. Irelan, Jr. 

Address 900 F Street, N.W. 
Sworn to and subscribed before me on the day aforesaid, 
/s/ Victor S. Mersch 
Deputy Register of Wills for the 
District of Columbia, 

Clerk of the Probate Court. 

57 Filed Oct 5 1949 

Exhibit No. 4 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
HOLDING A PROBATE COURT 

FILED 
May 19,1943 
Victor S. Mersch 
Register of Wills, D. C. 
Clerk of Probate Court 

Guardianship No. 10,050 

In re: Estates of Harriott Page Summerlin and John 
Vandergrift Summerlin, Jr., Minors. 

Petition 

Now comes the undersigned, Page M. Marx, and repre¬ 
sents unto this Court: 

1. That she is the guardian of the estates of her children, 
Harriott Page Summerlin and John Vandergrift Summer¬ 
lin, Jr., minors, by virtue of an appointment of this Court, 
made the 18th day of March, 1943, which appointment is 
unrevoked and still in force. 

2. That said minors are the children of petitioner and 
her former husband, John Vandergrift Summerlin, who 
died January 21,1943. 
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3. That said minors are beneficiaries of a trust created 
by the will of their paternal great-grandmother, Henrietta 
V. Johnston, deceased, Probate No. 40,173, under which 
The Washington Loan & Trust Company is acting as Trus¬ 
ted. The terms of said trust are set forth in the Seventh 
paragraph of said will, on file in this Court. 

4. That the corpus of said trust (hereinafter referred to 
as “trust estate”) consists of the residuary estate of said 
Henrietta V. Johnston, deceased, and is constituted of in¬ 
vestments having a present value of approximately $1,- 
800,000, and yielding at this time an annual net income of 
approximately $90,000. 

5. That prior to the death of John Vandergrift Summer¬ 
lin, father of said minors, he was receiving a one-third (1/3) 
share of the net income from the trust estate in accordance 
with the terms of the trust, or approximately $30,000 an¬ 
nually. Upon his death said share of the net income be¬ 
came and now is payable to the said minors and to the 

surviving widow of John Vandergrift Summerlin, 
58 each of whom is entitled to receive a one-third (1/3) 
portion of said share. As shown in the petitions for 
thb appointment of petitioner as guardian of the estate of 
said minors, at the present time the approximate amount 
which is payable to each of said minors from the trust es¬ 
tate is $830 per month. 

6. That the said minors’ portions of the net income from 
the trust estate will be augmented in the future in the event 
of the happening of certain contingencies provided for by 
the terms of the trust, that is to say, (1) upon the death or 
remarriage of the surviving widow of John Vandergrift 
Summerlin, the interest of such widow in the net income of 
the trust will terminate and thereafter each of said minors 
will be entitled to a one-half portion of the share of the net 
income from the trust estate to which their father would be 
entitled if living; and (2) upon the death of Virginia L. 
Spencer, one of the beneficiaries of the trust, the share of 
the net income from the trust estate payable to said minors 
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and the surviving widow of John Vandergrift Summerlin 
will increase from one-third (1/3) to one-half (1/2) of such 
net income. 

7. That upon the death of the survivor of said Virginia 
L. Spencer, daughter of Henrietta V. Johnston, deceased, 
and Virginia Zolnay Summerlin, her great-granddaughter, 
the trust will terminate and each of said minors will be en¬ 
titled to receive one-third of the trust estate, the present 
value of which, as heretofore stated, is $1,800,000. 

• #•*#***•* 

62 Wherefore, petitioner respectfully prays: 

1. That an order be entered by this Court allow¬ 
ing her the sum of $550 per month for the maintenance, 
care and education of Harriott Page Summerlin, minor, 
and an equivalent sum per month for the maintenance, care 
and education of John Vandergrift Summerlin, Jr., minor, 
commencing as of the first day of April, 1943 and continu¬ 
ing until the further order of this Court; 

2. That said order further allow petitioner the following 
sums to discharge obligations and reimburse her for ex¬ 
penditures incurred or made prior to April 1, 1943 for the 
support and education of the aforesaid minors, to wit, 
$1,746.03 out of the estate of Harriott Page Summerlin and 
$1,872 out of the estate of John Vandergrift Summerlin, 
Jr., provided however, that petitioner shall hereafter re¬ 
imburse the respective estates of said minors if and to the 
extent that she shall be reimbursed therefor by the estate 
of John Vandergrift Summerlin, deceased; 

3. For such other and further relief as the nature of the 
case may require. 

/s/ Page M. Marx 

/s/ Joseph P. Tumulty, Jr., 

Joseph P. Tumulty, Jr., 

Attorney for Petitioner, 

1317 F Street, N.W., 

Washington, D. C. 

• ••••••••• 
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64 Filed Oct 5 1949 

Affidavit of Defendant Elna Summerlin in Support of Her 
Motion for Summary Judgment and in Opposition to 
I Plaintiffs’ Motion for Summary Judgment. 

State of Florida, 

Dade County, ss: 

Elna Summerlin, being first duly sworn according to 
law; says and deposes: That she is the individual defen¬ 
dant named in the above entitled action. 

That during the period from the death on September 9, 
1944 of Virginia L. Spencer to the time of the filing of this 
suit in August 1948, the defendant The Washington Loan 
and Trust Company paid to this defendant 1/6 of the net 
income from the trust estate established under the will 
dated March 22, 1929 of the testatrix Henrietta V. John¬ 
ston, deceased; that said 1/6 of the net income included the 
1/18 of said net income which the infant plaintiffs are now 
making claim should not have been paid to affiant; that 
during said four year period affiant received said 1/18 of 
net income, amounting to approximately $21,000, in good 
faith, and in the belief that the payment thereof was in 
accordance with the proper interpretation and construction 
of said will; that no objection to the payment thereof was 
made by or on behalf of said Page M. Marx or the plaintiffs 
until objection was received by defendant Trust Company 
from said Page M. Marx through her attorneys in the latter 
part of June 1948. 

65 That the said sum of approximately $21,000 rep¬ 
resenting said 1/18 of the net income has been ex¬ 
pended, during the four year period aforesaid, for living 
expenses and other needs of affiant and of her daughter 
Dolores Janis Summerlin, an infant now of approximately 
fourteen years in age, the legally adopted child of John 
Vandergrift Summerlin, deceased; that refunding of ap¬ 
proximately $21,000 would cause substantial hardship to 
affiant. 
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That affiant has read the answer filed in her behalf in the 
above-entitled action and verily believes to be true the facts 
stated in said Answer, and incorporates said facts herein 
by this reference. 

/s/ Elna Summerlin 
Elna Summerlin 


Subscribed and sworn to before me this 15th day of Sep- 


tember, 1949. 

/s/ Lawrence Cliff 


Notary Public. 

(Seal) 

Notary Public. State of Florida 
at Large. My commission expires 
February 11, 1952. Bonded by 

4k 4k 

American Surety Co. of N. Y. 

4k Jfc 4k 4k 4k 4k 4k 

WWW 
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Filed Oct 11 1949 


Affidavit of Joseph P. Tumulty, Jr., in Opposition to De¬ 
fendant Elna Summerlin’s Motion for Summary Judg¬ 
ment. 

Joseph P. Tumulty, Jr., being first duly sworn, upon 
oath deposes and says: 

1. I am the attorney for the plaintiffs herein. 

2. On the 14th day of July, 1949, I executed an affidavit, 
which has been filed herein. In paragraph 4 of said affi¬ 
davit I averred that at the request of Mrs. Page M. Marx, 
guardian of the infant plaintiffs herein, I annually sub¬ 
mitted for approval by the Court her accountings of her 
receipts and disbursements as guardian. I further averred 
that in this connection it was the practice for the guardian 
to transmit to affiant her “records’’ showing her receipts 
and disbursements as guardian during the preceding 
guardianship year. 

3. In explanation of and to supplement said affidavit, the 
records of receipts referred to in my previous affidavit con- 
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sisted of bank statements showing all of the guard- 
67 ian’s deposits and tabulations prepared by her show¬ 
ing the receipts by her for her respective wards. At¬ 
tached hereto as Exhibits A and B are photostatic copies 
of the tabulations transmitted to me by the guardian cover¬ 
ing the guardianship year 1946-1947, showing the receipts 
by her for the benefit of Harriott and John Summerlin. 
Exhibits A and B are representative of such tabulations 
transmitted to me by the guardian for all other years for 
which I have prepared and submitted, as attorney for the 
guardian, her accounts as guardian. As appears from the 
exhibits, the amounts of income received by the guardian 
from the defendant trustee are shown, but neither the per¬ 
centage of the trust income represented by such amounts, 
nor what payments had been made by the defendant trustee 
to the defendant Elna Summerlin or any other beneficiary 
of the trust under the will of Henrietta V. Johnston are 
shown. 

4. No reports similar to Exhibits A and B w^hich are at¬ 
tached to the affidavit of Leonard Marbury, sworn to on the 
4th day of October, 1949, and filed herein, were transmitted 
to me by the guardian, or by anyone else, and I first saw 
and learned of the Exhibits A and B, or any similar re¬ 
ports, when on or about the 6th day of October, 1949, the 
defendant Summerlin’s motion for summary judgment was 
received by me through the mail. 

(s) Joseph P. Tumulty, Jr. 

Subscribed and sworn to before 
me this 11th day of October, 1949. 

(Seal) (s) Warren F. Johnson 
Notary Public, D. C . 

• ••••••••• 




EXHIBIT A 


best copy available 

from the original bound volume 







EXHIBIT B 


BEST COPY AVAILABLE 

« 

from the original bound volume 
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71 Filed Oct 12 1949 

Amendment to Answer 

The defendant, The Washington Loan and Trust Com¬ 
pany makes this amendment to its answer heretofore filed 
as follows: 

Paragraph 6, Line 13 (Page 4, Lines 1-2): 

Where there appears: 

“, and it was agreed’’ 
it should read: 

“, and Mr. Tumulty was informed that”. 

We consent to the filing of the 
above Amendment to Answer 

/s/ Frederick M. Bradley 
/ s/ Roger M. Stuart, Jr. 

801 Colorado Building, 1341 G 
Street, N. W., Washington 5, 
D. C., Attorneys for Defendant 
The Washington Loan and 
Trust Company 

/s/ Joseph P. Tumulty, Jr. 

/s/ M. Joseph Matan 
Attorneys for Plaintiffs 

Hogan & Hartson 
/s/ Nelson T. Hartson 
/s/ George E. Monk 
Attorneys for Defendant 
Etna Summerlin 


72 Filed Jan 11 1950 

Memorandum Opinion 

From the time of the death of Virginia L. Spencer on 
September 9,1944 to the time of filing this action on August 
27, 1948 the defendant, The Washington Loan and Trust 
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Company, as Trustee, made periodic payments on the fol¬ 
lowing basis from the income of a certain trust created 
under the Seventh paragraph of the last Will and Testa¬ 
ment of Henrietta V. Johnston, deceased: (a) One half of 
the net income from said trust to Virginia Zolney Summer¬ 
lin (daughter of George Thomas Summerlin, Jr.); (b) One 
sixth of said net income for each of the plaintiffs to Mrs. 
Page M. Marx as guardian for the benefit of the plaintiffs; 
(c) One sixth of said net income to the defendant Elna 
Summerlin, widow of John Vandergrift Summerlin, father 
of the plaintiffs. 

The distribution of net income to the defendant Elna 
Summerlin occasions the disputed issue. The plaintiffs 
contend that the defendant, The Washington Loan 
73 and Trust Company, as trustee, has erroneously and 
in breach of the trust during the period mentioned 
paid to the defendant Elna Summerlin one sixth of the net 
income whereas plaintiffs assert that said defendant Elna 
Summerlin was and is entitled to but four thirty-sixths of 
the net income. Settlement of the controversy requires the 
trub construction of the last Will and Testament of Hen¬ 
rietta V. Johnston and in particular the Seventh paragraph 
thereof. Upon such construction the court will declare and 
adjudicate the respective rights of the plaintiffs and the 
defendant Elna Summerlin in and to the net income from 
the trust created under such Seventh paragraph, of the 
will. 

Plaintiffs rest their case on sub-section (b) of said Sev¬ 
enth paragraph which reads as follows: 

“ One-fourth (*4) thereof unto my said daughter, Vir¬ 
ginia L. Spencer, for and during the term of her natural 
life, and upon her death, to distribute such part of such 
net income and any other share of the net income from my 
trust fund to which she may become entitled by reason of 
the death of any other beneficiary herein named, equally 
among my said husband, John A. Johnston, and my said 
grandsons, George Thomas Summerlin, jr., and John 
Vandergrift Summerlin, for and during the terms of their 
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respective natural lives, distributable unto them in like 
monthly or quarterly instalments, unless either of my said 
grandsons be then dead, leaving issue him surviving, in 
which event such issue shall be entitled, per stirpes and not 
per capita, to the share thereof to which the deceased 
grandson would have been entitled if living, distributable 
unto such issue until the time for the distribution of the 
corpus of said trust fund as hereinafter set forth 

The defendants say that sub-section (d) of said Seventh 
paragraph controls. It reads as follows: 

“One-fourth ( 1 /4) thereof unto my said grandson, John 
Vandergrift Summerlin, for and during the term of his 
natural life, and upon his death, to pay such portion of 
such net income and any other share of the net income from 
such trust fund to which he would have been entitled if 
living, among his issue, per stirpes and not per capita, un¬ 
less he should be survived by a widow, in which event 
74 she shall be entitled, during the term of her natural 
life, to one-third (1/3) of such portion of such net 
income and any other share of the net income from such 
trust fund to which my said grandson would have been en¬ 
titled if living, unless she should remarry, in which event 
until the date of such remarriage; subject, however, to the 
further condition that should my said grandson die with¬ 
out issue him surviving, to distribute such share of the net 
income from my said trust fund to which he would have 
been entitled if living, equally among my said husband, 
John A. Johnston, should he be then living, my said 
daughter, Virginia L. Spencer, should she be then living, 
and my said grandson George Thomas Summerlin, Jr., 
should he be then living, and in the event that the said 
George Thomas Summerlin, Jr., be then dead, unto his 
issue, such issue to be entitled thereto, per stirpes and not 
per capita, subject however, to the share of the income of 
his widow 

An examination of the quoted sub-paragraphs (b) and 
(d) of the Seventh paragraph of the will presents a possi¬ 
ble inconsistency. If such sub-paragraphs are in fact in- 
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consistent it becomes necessary to determine the intention 
of the testatrix by an examination of the will as a whole. 
By this test it seems apparent that the testatrix intended 
that one-half of Virginia L. Spencer’s interest should de¬ 
volve to plaintiffs and to defendant Elna Summerlin; in 
the proportions of one-sixth to defendant Elna Summerlin 
and one-sixth each to plaintiffs by virtue of the provisions 
of sub-section (d) of the Seventh paragraph. The court 
thinks that the will should be interpreted to mean that Elna 
Summerlin, the widow of John Vandergrift Summerlin 
should receive a life interest of one-sixth of the net income 
from the share of Virginia L. Spencer by reason of the 
wording of sub-paragraph (d) of paragraph Seventh 
wherein the trustee is directed upon the death of John Van¬ 
dergrift Summerlin “to pay such portion of such net in¬ 
come and any other share of the net income from such trust 
fund to which he would have been entitled if living, among 
his issue per stirpes and not per capita, unless he 
75 should be survived by a widow, in which event she 
shall be entitled, during the term of her natural life, 
to one-third of such portion of said net income and any 
other share of the net income from such trust fund to which 
my grandson would have been entitled if living”, and by 
reason of the further wording in said sub-paragraph (d) 
of paragraph Seventh which provides that if John Vander¬ 
grift Summerlin should die without issue his share of the 
net income to which he would have been entitled if living 
should be distributed “equally among my said husband, 
John A. Johnston, should he be then living, my said 
daughter, Virginia L. Spencer, should she be then living, 
and my said grandson George Thomas Summerlin, Jr., 
should he be then living, and in the event that the said 
George Thomas Summerlin, Jr., be then dead, unto his 
issue, such issue to be entitled thereto, per stirpes and not 
per capita, subject, however to the share of the income of 
his widow.” 

With relation to the distribution of income here in dis¬ 
pute the will of Henrietta V. Johnston is construed to indi- 
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cate that it was the intention of the testatrix that upon the 
death of John Vandergrift Summerlin his widow should be 
entitled during the term of her natural life to one-third of 
the net income from the trust fund to which her husband 
would have been entitled if living. Since John Vandergrift 
Summerlin would have been entitled if living during the 
term of his widow’s natural life to one-half of the net in¬ 
come from the share of Virginia L. Spencer, it follows that 
his widow, defendant Elna Summerlin, is entitled to one- 
sixth of the net income from said share. 

It is believed that the construction given to the will is 
consistent with the pattern of the will viewed from its four 
comers. The difference in terminology noted in sub- 
76 paragraphs (a) and (b) as compared to sub-para¬ 
graphs (c) and (d) indicates that such difference in 
terminology was advisedly used by the testatrix. In writ¬ 
ing sub-paragraphs (a) and (b) testatrix envisioned an ac¬ 
tual vesting in possession of an additional interest in the 
life beneficiary before his decease; whereas in sub-para¬ 
graphs (c) and (d) the words employed are expressive of 
an interest accrued after the death of a grandson and to 
which he would have been entitled if living. It is clear that 
testatrix in departing from the formula used in subsections 
(a) and (b) did not so depart by inadvertence but through 
deliberate intention. 

The conclusions reached are more compelling by the ap¬ 
plication of a technical rule of construction that where 
reconciliation between inconsistent provisions of a will is 
impossible, the latter of the two provisions in position must 
prevail as being the later expression. 

The motion of plaintiffs for summary judgment will be 
overruled and the motions of the defendants for summary 
judgment will be sustained. 

Counsel for defendants will submit an appropriate order. 

/s/ F. Dickinson Letts 
Judge 

• #•••••••• 
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77 Filed Jan. 20, 1950 

Judgment 

This action came on to be heard on plaintiffs’ motion for 
summary judgment and affidavits in support thereof, the 
motion of defendant The Washington Loan and Trust Com¬ 
pany for summary judgment, and the motion of defendant 
Elna Summerlin for summary judgment and the affidavits 
and exhibits in support thereof; and thereupon, upon con¬ 
sideration thereof, the complaint, the answer as amended 
of defendant The Washington Loan and Trust Company, 
and the answer of defendant Elna Summerlin; and the 
coui*t having heard oral argument thereon; and the court 
having found that there is no genuine issue as to any ma¬ 
terial fact and no controversial question of fact to be sub¬ 
mitted to the trial court; it is by the Court this 20th day of 
January, 1950, Ordered, Decreed, and Adjudged as follows: 

1. That the true meaning and interpretation of the last 
will and testament of Henrietta V. Johnston, deceased, and 
her intention as expressed therein, with respect to the mat¬ 
ters as to which the judgment of the court is sought in this 
proceeding are as follows: 

(a) Upon the death of Virginia L. Spencer on September 
9, 1944, one-half of her one-third share in the entire 

78 net income of the trust established under the Sev¬ 
enth Paragraph of said last will devolved to plain¬ 
tiffs and defendant Elna Summerlin in the proportions of 
one-sixth of said one-third share to each of plaintiffs and 
one-sixth of said one-third share to defendant Elna Sum¬ 
merlin. 

(b) The defendant Elna Summerlin, as widow of John 
Vandergrift Summerlin, Jr., deceased, became upon the 
aforesaid death of said Virginia L. Spencer, and is now, 
entitled, until her right to receive income from said trust 
ceases, to receive one-sixth of said one-third share of the 
net income to which said Virginia L. Spencer was entitled 
at the time of her death. 
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(c) Since the aforesaid date of death of said Virginia 
L. Spencer, each of the plaintiffs has been entitled to one- 
sixth of the entire net income of said trust and the defen¬ 
dant Elna Summerlin has been entitled to one-sixth of said 
entire net income. 

2. That the plaintiffs’ said motion for summary judg¬ 
ment be, and the same hereby is, overruled. 

3. That the defendants’ respective motions for summary 
judgment be, and the same hereby are, granted. 

4. That plaintiffs have and recover nothing from defen¬ 
dants, or either of them, on the claims for the sums of 
money set forth in the complaint, that plaintiffs’ claims for 
accounting and judgment against defendants as set forth in 
their complaint herein be and they hereby are dismissed 
on the merits. 

5. That the Court retain jurisdiction for the purpose of 
setting, in accordance with Local Civil Rule 16, such attor¬ 
neys’ fees, if any, as may be allowable. 

/s/ F. Dickinson Letts 
Judge 

Seen: 

/s/ Joseph P. Tumulty, Jr. 

/s/ M. Joseph Matan 
Attorneys for Plaintiffs 

79 

/s/ Frederick M. Bradley 

/s/ Roger M. Stuart, Jr. 

Attorneys for Defendant The 
Washington Loan and Trust 
Company 

/s/ Nelson T. Hartson 

/s/ George E. Monk 
Attorneys for Defendant 
Elna Summerlin 
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80 Filed Feb. 16, 1950 

Notice of Appeal. 

Notice is hereby given this 16th day of February, 1950, 
that Harriott Page Summerlin and John Vandergrift Sum¬ 
merlin, Jr., Infants, by Page M. Marx their next friend 
and guardian, hereby appeal to the United States Court of 
Appeals for the District of Columbia from the judgment of 
this Court entered on the 20th day of January, 1950 in favor 
of Defendants The Washington Loan and Trust Company, 
individually and as Trustee u/w of Henrietta V. Johnston, 
deceased, and Elna Summerlin against said Plaintiff. 

s/ Joseph P. Tumulty, Jr. 

Attorney for Plaintiffs. 

1317 F Street, N. W. 

Washington, D. C. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 10,580. 


HARRIOTT PAGE SUMMERLIN and JOHN VANDER- 
GRIFT SUMMERLIN, JR., Infants, by Page M. 
MARX, their next friend and guardian, Appellants, 

v. 

THE WASHINGTON LOAN AND TRUST COMPANY, 
individually and as Trustee under the Last Will and 
Testament of Henrietta V. Johnston, deceased, and 
ELNA SUMMERLIN, Appellees . 


BRIEF FOR APPELLEE THE WASHINGTON LOAN 

AND TRUST COMPANY 


COUNTER-STATEMENT OF THE CASE 

By Paragraph Seventh of her last will and testament 
Henrietta V. Johnston left the residue of her estate in trust 
to The Washington Loan and Trust Company to distribute 
the net income thereof as directed in the four bequeathing 
sub-paragraphs (a), (b), (c), and (d) thereof. (Jt. App. 
11-13) The question presented is the proper distribution 
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of the gifts over after the life interest of Virginia L. 
Spencer, who died September 9, 1944, the last of the four 
primary life beneficiaries to die. Sub-paragraphs Seventh 
(b) and (d) which are specifically before the Court for con¬ 
struction read as follows: 

“(b) One-fourth (yi) thereof unto my said daugh¬ 
ter, Virginia L. Spencer, for and during the term of 
her natural life, and upon her death, to distribute such 
1 part of such net income and any other share of the net 
income from my trust fund to which she may become 
1 entitled by reason of the death of any other beneficiary 
herein named, equally among my said husband, John 
A. Johnston, and my said grandsons, George Thomas 
! Summerlin, Jr. and John Vandergrift Summerlin, 
for and during the terms of their respective natural 
lives, distributable unto them in like monthly or quar¬ 
terly instalments, unless either of my said grandsons 
1 be then dead, leaving issue him surviving, in which 
i event such issue shall be entitled, per stirpes and not 
per capita, to the share thereof to which the deceased 
grandson would have been entitled if living, distribut¬ 
able unto such issue until the time for the distribution 
of the corpus of said trust fund as hereinafter set 
forth” (Jt. App. 11, 12) 

“(d) One-fourth {yi) thereof unto my said grand¬ 
son, John Vandergrift Summerlin, for and during the 
term of his natural life, and upon his death, to pay such 
portion of such net income and any other share of the 
net income from such trust fund to which he would 
have been entitled if living, among his issue, per stirpes 
and not per capita, unless he should be survived by a 
widow, in which event she shall be entitled, during the 
term of her natural life, to one-third (%) of such por¬ 
tion of such net income and any other share of the net 
income from such trust fund to which my said grandson 
would have been entitled if living, unless she should 
' remarry, in which event until the date of such remar- 
1 riage; subject, however, to the further condition that 
should my said grandson die without issue him surviv¬ 
ing, to distribute such share of the net income from my 
said trust fund to which he would have been entitled if 
living, equally among my said husband, John A. 
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Johnston, should he be then living, my said daughter, 
Virginia L. Spencer, should she be then living, and my 
said grandson, George Thomas Summerlin, Jr., should 
he be then living, and in the event that the said George 
Thomas Summerlin, Jr. be then dead, unto his issue, 
such issue to be entitled thereto, per stirpes and not 
per capita, subject, however, to the share of the income 
of his widow;”. (Jt. App. 13) 

The terminology in sub-paragraphs (a) and (c) which 
leave one-fourth of the residue to the testatrix’s husband, 
John A. Johnston, for life, and grandson, George Thomas 
Summerlin, Jr., for life, respectively, is identical with that 
found in sub-paragraphs (b) and (d), respectively. 

The trustee distributed one-half of the net income from 
the share of Virginia L. Spencer to the daughter of George 
Thomas Summerlin, Jr., his widow having remarried. (Jt. 
App. 16) The correctness of this disposition is not ques¬ 
tioned. The trustee divided the other one-half of the net 
income from the share of Virginia L. Spencer into three 
parts and distributed it one part to the widow of John 
Vandergrift Summerlin, defendant Elna Summerlin, and 
one part each to the appellants, the children of John Van¬ 
dergrift Summerlin by his first marriage. (Jt. App. 16) 
This is the disposition in dispute, it being contended by 
appellants that the widow of John Vandergrift Summerlin 
should not share therein by reason of her husband, John 
Vandergrift Summerlin, having predeceased Virginia L. 
Spencer. 

Counsel for appellee, The Washington Loan and Trust 
Company, was preparing a bill to construe the will in order 
to bring the question in dispute before the Court when 
served with the complaint of appellants. (Jt. App. 18). 1 

l While not applicable to the present case, this trustee does not agree with 
the statement of appellants on pages 4 and 17 of their brief that the trust may 
terminate without reference to the portion of the widow. This trustee be¬ 
lieves that, in the event that the widow of John Vandergrift Summerlin should 
survive the four primary life beneficiaries and the issue of the grandsons 
living at the time of the testatrix’ death, there would be a definite question 
under the terms of the will as to the propriety of distributing the corpus 
of the trust without reserving to the widow her portion of income during 
the remainder of her natural life unless she should remarry. 
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■ SUMMARY OF ARGUMENT 

The appellee trustee interprets the will to mean that the 
widow of John Vandergrift Summerlin should receive a 
life interest of one-sixth of the net income from the share 
of Virginia L. Spencer by reason of the wording of Para¬ 
graph Seventh (d), wherein the trustee is directed upon 
the death of John Vandergrift Summerlin “to pay such 
portion of such net income and any other share of the net 
income from such trust fund to which he would have been 
entitled if living, among his issue, per stirpes and not per 
capita, unless he should be survived by a widow, in which 
ev^nt she shall be entitled, during the term of her natural 
life, to one-third of such portion of said net income and 
any other share of the net income from such trust fund to 
which my said grandson would have been entitled if liv¬ 
ing ”, and by reason of the further wording in said Para¬ 
graph (d) which provides that should John Vandergrift 
Summerlin die without issue his share of the net income to 
which he would have been entitled if living should be dis¬ 
tributed “equally among my said husband, John A. Johns¬ 
ton, should he be then living, my said daughter, Virginia L. 
Spencer, should she be then living, and my said grandson, 
George Thomas Summerlin, Jr., should ho be then living, 
and in the event that the said George Thomas Summerlin, 
Jr., be then dead, unto his issue, such issue to be entitled 
thereto, per stirpes and not per capita, subject, however, to 
the share of the income of his widow”. 

The phrase “may become entitled by reason of the death 
of any other beneficiary herein named” found in sub-para¬ 
graphs (a) and (b) plainly covers an entitlement during 
the life of John A. Johnston or Virginia L. Spencer. In 
both sub-paragraphs (c) and (d) the words “would have 
been entitled if living” encompass an interest that accrued 
after the death of a grandson and to which he would have 
been entitled if living. 

Reasonably interpreted sub-paragraphs (c) and (d) mod¬ 
ify the disposition set out in sub-paragraphs (a) and (b). 



5 


Sub-paragraphs (c) and (d) are later provisions in the 
will and are couched in equally plain language as sub-para- 
graphs (a) and (b). It is a rule of construction that they 
should take precedence over the earlier provision. This 
rule of construction is further buttressed by the fact that 
the provisions of (c) and (d) are more persuasive of the 
general intent of the testatrix. In (a) and (b) testatrix 
was primarily concerned with the shares of her husband 
and her daughter. In sub-paragraphs (c) and (d) testa¬ 
trix was primarily concerned with the shares of her two 
grandsons. For that reason the interests upon the deaths 
of the grandsons are fully explained in sub-paragraphs (c) 
and (d) and only the general trend of the gifts over are 
shown in sub-paragraphs (a) and (b). Because sub-para¬ 
graphs (c) and (d) change or enlarge the gifts over in sub- 
paragraphs (a) and (b) the testatrix made her very signifi¬ 
cant change in phraseology heretofore referred to as be¬ 
tween sub-paragraphs (a) and (b) and sub-paragraphs 
(c) and (d), respectively. The two modes of disposition 
found in sub-paragraphs (a) and (b) and sub-paragraphs 
(c) and (d) when properly interpreted have the salutary 
effect of giving the widow a one-third portion of the inter¬ 
est which her husband would have received if living during 
her life, and avoid the necessity of capriciously enlarging 
or diminishing the widow’s interest dependent upon the 
order of death of her husband among the four primary life 
beneficiaries. 

ARGUMENT 

The Intention of Testatrix Evidenced from Tenor of Will 

as a Whole 

This trustee believes that a proper interpretation of the 
will of Henrietta V. Johnston indicates that it was the in¬ 
tention of the testatrix that upon the death of John Vander- 
grift Summerlin his widow should be entitled during the 
term of her natural life to one-third of the net income from 
the trust fund to which her husband would have been en- 
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titled if living during the term of her natural life. Since 
John Yandergrift Summerlin would have been entitled if 
living during the term of his widow’s natural life to one- 
half of the net income from the share of Virginia L. Spen¬ 
cer, it follows that his widow, defendant Elna Summerlin, is 
entitled to one-sixth of the net income from said share. 

The decision of the trustee is primarily based upon the 
intention of the testatrix as it believes it is evidenced from 
the tenor of the will as a whole. It is noted that sub-para¬ 
graphs (a), (b), (c), and (d) take up the interests of the 
fohr primary life beneficiaries in the order of their ages. 
Thus John A. Johnston, her husband, comes first; Virginia 
L. Spencer, her daughter, comes next; and then testatrix’s 
two grandsons, George Thomas Summerlin, Jr., and John 
Vandergrift Summerlin, in paragraphs (c) and (d). John 
Vandergrift Summerlin was twenty-five years the junior of 
his mother, Virginia L. Spencer. It is a most natural as¬ 
sumption that testatrix thought that the oldest of her prim¬ 
ary beneficiaries would die first and that both her husband 
and daughter would in all likelihood be dead when the first 
of her grandsons passed away. On the other hand, it is not 
probable that testatrix thought that her grandsons would 
predecease her husband or daughter and even more improb¬ 
able that she intended the interests of the widows of her 
grandsons to suffer in that event. 

(a) Comparison of sub-paragraphs (a) and (b) with sub- 

paragraphs (c) and (d) 

A comparison of sub-paragraphs (a) and (b) with sub- 
paragraphs (c) and (d) of Paragraph Seventh of the will 
brings forth criteria which cogently support the decision of 
the trustee. It is a basic rule of construction that a testa¬ 
tor will be presumed to know and intend the meaning of 
the words which he uses in his will unless the context, sur¬ 
rounding circumstances, and other admissible aids to con¬ 
struction show a contrary intent. 2 Page on Wills, p. 875. 
It will be presumed that a word which is used in more than 
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one place in a will has the same meaning throughout the 
will. Further, if different words are employed with refer¬ 
ence to a given subject matter it will be assumed that tes¬ 
tator intended a different meaning when he employed such 
different expressions. 1 Page on Wills, p. 879-880. 

Upon examination, it is noted that in sub-paragraphs 
(a) and (b) there is a distinct difference in language of 
the limitation over from that used in sub-paragraphs (c) 
and (d). In both sub-paragraphs (a) and (b) the limita¬ 
tion over after the life interest of John A. Johnston or Vir¬ 
ginia L. Spencer, respectively, carries in addition to their 
one-fourth share “any other share of the net income from 
my trust funds to which he (or she) may become entitled 
by reason of the death of any other beneficiary herein 
named * * *.” (The matter in parenthesis and italics is 
supplied.) 

Other than their one-fourth shares, John A. Johnston and 
Virginia L. Spencer were given only a remainder interest 
in a portion of each other’s shares should the one survive 
the other. They were given no primary remainder interest 
in any other shares. Theirs was an entitlement during life 
by reason of the prior death of the other beneficiary. The 
phrase “may become entitled by reason of the death of any 
other beneficiary herein named” plainly covers an entitle¬ 
ment during the life of either John A. Johnston or Virginia 
L. Spencer. 

In sub-paragraphs (c) and (d) the limitation over carries 
in addition to a one-fourth share “any other share of the 
net income from such trust fund to which he would have 
been entitled if living”. The above difference in terminol¬ 
ogy must have been used advisedly by the testatrix. In 
both sub-paragraphs (a) and (b) the words “may become 
entitled” envisage an actual vesting in possession of an 
additional interest in the life beneficiary prior to his de¬ 
cease. In both sub-paragraphs (c) and (d) the words 
“would have been entitled if living” encompass an inter¬ 
est that accrued after the death of a grandson and to which 
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he would have been entitled if living. The very fact that 
a particular clause in a will departs from the formula used 
by a testator in creating life estates indicates that it was 
not inadvertence but rather that it expressed his deliber¬ 
ated intent. See Reeves v. American Security & Trust Co., 
et at., 72 App. D. C. 403. 

(b) The natural and ordinary meaning of the words “would 
have been entitled if living.” 

The following quotes from Page on Wills are not cited 
for the rules of law which they may expound but are cited 
to show the natural and ordinary English meaning which 
is accorded the underlined words found therein. The words 
underlined in these excerpts are similar to the words 
“would have been entitled if living’’ which are found in 
the will under construction. Their use in each of the ex¬ 
cerpts indicates the conditional mood and agrees with the 
interpretation placed upon them by the trustee in the pres¬ 
ent case. At 3 Page on Wills, p. 220, in footnote 10 to the 
explanatory text in Section 1052 relative to the time for 
determining gifts to a class fixed by wills the case of 
McCormick v. Sanford, 318 Ill. 544, 149 N. E. 476, is cited 
as follows: 

“A gift to *those persons who would have been my 
heirs at law if I should die just after the death of’ the 
life-tenant, fixes the time for determining testator’s 
heirs as at the death of the life tenant.” 

The case of Peck v. Carlton, 154 Mass. 231, 28 N. E. 166, is 
contained in the same footnote and is briefed thus: 

“Gift to wife for life; property then to be sold and 
proceeds paid to testator’s heirs in the same propor¬ 
tion as they would have inherited if testator ( had died 
the survivor of (his) said wife, and intestate held 
that the class of legal heirs was to be determined as 
1 if testator had died intestate immediately after the 
death of his wife.” 
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A Rhode Island case, Smith v. Greene, 19 R. L 558, 33 A. 
148, is also cited thus: 

“On death of child, gift to children of such child of 
the share that such child would have interited ‘had I 
died then intestate’ followed by a provision that such 
share was what the child would ‘have inherited had 1 
deceased at the time of the decease of my wife, intes¬ 
tate held that the class, etc., was to be determined as 
of the death of testator’s wife since any other construc¬ 
tion would result in inequality and intestacy as to part 
of the property, while it appeared that testator in¬ 
tended equality of distribution and did not intend a par¬ 
tial intestacy.” 

And in the explanatory text of 3 Page on Wills, p. 253, 
relative to lapse in case of gifts to a class under modern 
statutes, Page uses the phrase in the following sentence: 

“In most states, statutes have been passed which 
provide in general terms that if beneficiaries ‘usually 
limited by the terms of the statute to beneficiaries who 
are related to testator by blood’ die before testator, 
leaving issue or descendants, such issue or descendants 
are to take the legacy or devise to which the original 
beneficiary would have been entitled if he had survived 
testator .” 

And at 3 Page on Wills, pp. 277-278, the following ex¬ 
planatory text is found: 

“If the will provides for a gift to a class, and in case 
one or more of the members thereof shall be dead at 
the time at which the gift is to take effect, for a gift to 
the issue, descendants, and the like of such deceased 
members by way of substitution, a per capita division 
between the original members of the class and the 
groups of representatives of the deceased members is 
indicated, together with a per stirpes distribution of 
the share of each separate group of representatives of 
deceased members as between the members of such 
group, so that the issue, descendants, and the like of the 
deceased member will take the share which their de¬ 
ceased ancestor would have taken if he had lived, and 
only that share;” 
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The words “would have been entitled’’ express the con¬ 
ditional mood. Used in connection with the preceding 
phrase “she shall be entitled, during the term of her nat¬ 
ural life, to any other share of the net income”, the words 
“to which my said grandson would have been entitled if 
living” can refer to none other than an interest to which 
the grandson “would have been entitled if living” during 
the term of the natural life of his widow. 

The two modes of disposition found in sub-paragraphs 
(a) and (b) and sub-paragraphs (c) and (d), respectively, 
plainly do not have the same meaning as is contended by ap¬ 
pellants. When properly interpreted they have the very 
salutary effect of giving the widow a one-third portion of 
the interest which her husband would have received if living 
during her life, and avoid the necessity of capriciously en¬ 
larging or diminishing the widow’s interest dependent 
upon the order of death of her husband among the four 
primary life beneficiaries. 

In sub-paragraphs (c) and (d) if a deceased grandson 
is survived by a widow, “she shall be entitled, during the 
term of her natural life, to one-third (Vs) of such portion 
of such net income and any other share of the net income 
fr6m such trust fund to which my said grandson would 
have been entitled if living”. It is submitted that the 
phrase “would have been entitled if living” as here used is 
no less clearly used than the language in sub-paragraphs 
(a) and (b). The widow is entitled to a one-third portion 
of any other share of the net income to which the grandson 
would have been entitled if living during the term of her 
natural life. 

(c) Where paragraphs in will conflict the intent of testa¬ 
trix is found from words of will as a whole 

On their face, sub-paragraphs (c) and (d) are in conflict 
with sub-paragraphs (a) and (b). The solution in such a 
situation is to find the intent of the testatrix from the 
words of the will as a whole. A recent District of Columbia 
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case, Board of Directors of City Trusts v. Maloney, 78 App. 
D. C. 371, illustrates this principle. That case arose out of 
conflict between two paragraphs of a will. In the first 
paragraph the testatrix purported to bequeath “ uncondi¬ 
tionally ” all her property to her two sisters and in the con¬ 
flicting paragraph specified that after the death of the two 
sisters “the estate is to be placed in the City Trust of Phila¬ 
delphia, Pa. which has charge of the funds of Girard Col¬ 
lege; to purchase a scholarship * * *”. The Court inter¬ 
preted the will as expressing testatrix’s intention that her 
sisters should enjoy the property only so long as they lived 
and that a trust was created of the remainder. The Court 
said: 


“The language used by the testatrix, in the disputed 
paragraphs of the will, is obviously inconsistent and 
contradictory; as is frequently the case when such tes¬ 
taments are written by lay persons. This being true 
it became necessary to remove the inconsistency and 
to resolve the contradiction by discovering the intent 
of the testatrix from the whole instrument or, as has 
sometimes been said, from an examination of the four 
corners of the will. In doing so, the language first used 
has no greater significance than the language later 
used. Instead, if explanatory and qualifying later 
language indicated that a non-technical meaning was 
intended by the testatrix, then the literal or technical 
meaning should be disregarded and the intent of the 
testatrix prevail.” 

(d) The tenor of the will as a whole 

Certainly the wording of sub-paragraphs (c) and (d), 
giving one-third of the portion to the widow of a deceased 
grandson “during the term of her natural life * * * to 
which my said grandson would have been entitled if liv¬ 
ing”, reads with equal potency as the wording in sub-para¬ 
graphs (a) and (b). Reasonably interpreted sub-para¬ 
graphs (c) and (d) modify the disposition set out in sub- 
paragraphs (a) and (b). The over-all intent of the testa¬ 
trix is better served by favoring the provision for the 
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widow as set forth in sub-paragraphs (c) and (d). Sub- 
paragraphs (c) and (d) are later provisions in the will and 
are couched in equally plain language as sub-paragraphs 
(a) and (b). It is a rule of construction that they should 
take precedence over the earlier provision. This rule of 
construction is further buttressed by the fact that the pro¬ 
visions of (c) and (d) are more persuasive of the general 
intent of the testatrix. The order of sub-paragraphs are 
not accidental but, as seen, are placed in accordance with 
the order of the ages of the life beneficiaries. It was natural 
to expect the provisions of (c) and (d) to take effect after 
the provisions of (a) and (b). In (a) and (b) testatrix was 
primarily concerned with the shares of her husband and 
her daughter. In sub-paragraphs (c) and (d) testatrix 
was primarily concerned with the shares of her two grand¬ 
sons. For that reason the interests upon the deaths of the 
grandsons are fully explained in sub-paragraphs (c) and 

(d) and only the general trend of the gifts over are shown 
in sub-paragraphs (a) and (b). Because sub-paragraphs 
(c) and (d) change or enlarge the gifts over in sub-para¬ 
graphs (a) and (b) the testatrix made her very signifi¬ 
cant change in phraseology heretofore referred to as be¬ 
tween sub-paragraphs (a) and (b) and sub-paragraphs (c) 
and (d), respectively. 

(e) A hypothetical situation and suggested changes in the 

will 

The following hypothetical situation strongly supports 
the position of the trustee. Suppose that in addition to the 
husband and two grandsons of testatrix predeceasing Vir¬ 
ginia L. Spencer that the first grandson to die left issue 
jind that the second grandson to die left no issue. Under 
sub-paragraph (b) there would be no place for the second 
grandson’s share of Mrs. Spencer’s interest to go, but un¬ 
der sub-paragraph (d) “the share to which he would have 
been entitled if living” may go to the issue of his brother 
in furtherance of the testatrix’s general intent. And here 
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at the end of sub-paragraphs (c) and (d) testatrix does not 
fail to say that such issue would take “subject however, to 
the income of his widow”, referring to the mother of the 
issue of his deceased brother. 

Appellants in their brief suggest that the words “if liv¬ 
ing’ ’ in the phrase relative to the interest to which a grand¬ 
son “would have been entitled if living” are tantamount 
to “if then living”. In the Court below they suggested 
that the words “if living” were tantamount to “during the 
grandson’s lifetime”. These suggestions were made in an 
effort to resolve the provisions of the will into a harmoni¬ 
ous whole. They are strained interpretations and it is not 
believed that they effect the result for which proposed. The 
trustee is able far more reasonably to call attention to the 
last phrase in sub-paragraphs (a) and (b) which states that 
the issue of a deceased grandson are entitled “distribut¬ 
able unto such issue until the time for distribution of the 
corpus of said trust fund as hereinafter set forth”. The 
placing of a comma before the word “until” and after the 
word “fund” would resolve any inconsistency, for then the 
clear meaning of that phrase would be “distributable unto 
such issue * * * as hereinafter set forth” in sub-paragraphs 
(c) and (d). The placement of these commas far more rea¬ 
sonably serves the presumption that testatrix had a pur¬ 
pose which was consistent throughout than the substitution 
of words suggested by appellants. 

The hypothetical situation which was set out above would 
also support the view that testatrix had a consistent inten¬ 
tion and that in sub-paragraphs (a) and (h) the phrase 
“distributable * * * as hereinafter set forth” refers to sub- 
paragraphs (c) and (d) where the one-third portion of in¬ 
come is specifically set forth to the widow. Having pro¬ 
gressed beyond the phraseology in sub-paragraph (c), for 
instance, specifically setting out the distribution to the 
widow, testatrix does not forget to refer back to such dis¬ 
tribution in the provision for the cross remainder at the 
end of sub-paragraph (d). 
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CONCLUSION 

For the reasons advanced it is respectfully submitted 
that the District Court was correct and should be affirmed 
in its interpretation that under the last will and testament 
of Henrietta V. Johnston appellee, Elna Summerlin, is en¬ 
titled during the term of her natural life, unless she should 
remarry, to a one-sixth portion of the income from the share 
of Virginia L. Spencer. 

Respectfully submitted, 

Frederick M. Bradley, 

Roger M. Stuart, Jr., 

Attorneys for Appellee The 
Washington Loan and Trust 
Company, individually and 
as Trustee. 




REPLY BRIEF FOR APPELLANTS 


IN THE 

United States Court of Appeals 

Fon the District of Columbia .Oibci:it*. 

o*I7' 



No. 10,580 



i • 






HARRIOTT PAGE SUMMERLIN apd JOHN VANDER- 
GRIFT SUMMERLIN, JR., Infan s, by Page M. Marx, 
i Their Next Friend and Guardian,! Appellants, 


THE WASHINGTON LOAN & TRUST COMPANY, In¬ 
dividually and as Trustee Under the Last Will and 
Testament of Henrietta V. Johnston, Deceased, and 
ELNA SUMMERLIN, Appellees. 


i 

i 


Appeal from the United States District Court for the 

District of Columbia. 


Joseph P. Tumulty, Jr., 

M. Joseph Mat an, 

1317 F Stijeet, N. W., 
Washington 4, D. C., 

Attorneys for Appellants. 


Press or Byron S. Adams. Washington. D . C. 





INDEX. 


Page 

1. Appellees misconstrue the words “would have been 

entitled if living’ 7 as used in subparagraph (d). 2 

2. The differences in language in (b) and (d) are 

without significance . 7 

3. The fallacies in the “normal order of death’s” 

theory. 8 

4. The doctrine of practical construction is inappli¬ 

cable . 11 

Conclusion. 13 

CITATIONS. 

Cases: 

Caine v. Payne, — U. S. App. D. C. —, 182 F. (2) 246. 6 
Scott v. Powell, — U. S. App. D. C. —, 182 F. (2) 75. 8 

Miscellaneous: 

1 A. L* L, Restatement, Trusts (1935), Sec. 216(2) (d) 11 

54 Am. Jur., Trusts, Secs. 334, 578-579 . 11 

57 Am. Jur., Wills, Sec. 1131. 11 

39 C. J. S., Guardian and Ward, Secs. 73, 99. 11 










IN THE 


United States Court o! 

i 

For the District of Columbia 


Appeals 

Circuit. 


No. 10,580 


HARRIOTT PAGE SUMMERLIN and JOHN VANDER- 
GRIFT SUMMERLIN, JR., Infants, by Page M. Marx, 
Their Next Friend and Guardian, Appellants, 

v. 

THE WASHINGTON LOAN & TRUST COMPANY, In¬ 
dividually and as Trustee Under the Last Will and 
Testament of Henrietta V. Johnston, Deceased, and 
ELNA SUMMERLIN, Appellees. 


Appeal from the United States District Court for the 

District of Columbia. 
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Inasmuch as the crux of the arguments of both appellees 
is that the appellee Summerlin is entitled to share in the 
trust income which passed under subparagraph (b) by rea- 
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son of certain language in subparagraph (d), the greater 
portion of this reply is directed to their arguments in that 
respect. Their remaining arguments being mainly col¬ 
lateral to their primary argument, our reply shall touch 
upon those only insofar as we believe they require discus¬ 
sion. 

For convenience herein, the brief for appellee The Wash¬ 
ington Loan & Trust Company is referred to herein as 

“Trustee’s Br.-”, and that of appellee Elna Summerlin 

as “Summerlin Br.- 

1. Appellees Misconstrue the Words “Would Have Been 
i Entitled If Living”, as Used in Subparagraph (d). 

The appellees’ case stands or falls upon the correct 
construction of subparagraph (d). The gist of this case is 
whether or not appellee Summerlin is entitled to share in 
any of the trust income of Virginia L. Spencer which passed 
upon her death. We claim that, under the clear language 
of subparagraph (b), Virginia L. Spencer’s share passed 
solely to the issue of the testatrix’s grandsons, inasmuch 
as (b) provides that if the grandsons predeceased Virginia 
L. Spencer, leaving issue surviving, “such issue shall be 
entitled” to the interest which passed under (b). (Jt. App. 
11-12) The appellees, on the other hand, contend that, un¬ 
der (d), appellee Summerlin, as the widow of John Vander- 
grift Summerlin, is entitled for her life to one-third (^$) of 
the share which passed under (b) to the issue of John Van- 
dergrift Summerlin (Trustee’s Br. 6-12; Summerlin Br. 
11-13); and this although (b) makes no mention of the 
widow and by its terms does not vest any estate or interest 
in her. They assert in the alternative (1) that the provi¬ 
sion for the widow in (d) modifies the disposition contained 
in (b), or (2) that such provision is inconsistent with (b) 
and should, they urge, be given effect in preference to (b). 
Fundamental to their argument, therefore, is their con¬ 
struction of (d). 
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The language in (d) dealing with John Vandergrift Sum¬ 
merlin’s share, on which they rely, passes his interest in 
the trust income upon his death to his issue, “unless he 
should be survived by a widow, in which event she shall be 
entitled, during the term of her natural life, to one-third 
( J A) of such portion of such net income and any other share 
of the net income from such trust fund to which my said 
grandson would have been entitled if living # # * They 
contend that the clause “share * # # to which my said 
grandson would have been entitled if living * * *” de¬ 
scribes the interest in Virginia L. Spencer’s share which 
would have passed to the grandson had he outlived Vir¬ 
ginia L. Spencer, upon the theory that the words “would 
have been entitled if living” relate in point of time to the 
words “during the term of her (the widow’s) natural life”. 
(Parenthesis supplied.) We refute this contention as it 
seems clear that the clause, read in its context, relates in 
point of time to the words “upon his death”, and defines 
her interest as restricted to the share to which the grand¬ 
son was entitled at the time of his death, thereby excluding' 
any portion which would have passed to him had he out¬ 
lived Virginia L. Spencer. 

There are three prime fallacies in the appellees’ reason¬ 
ing: 

(a) In the first place the testatrix, in the scheme of her 
will, divided her trust income into four equal shares and 
provided the manner whereby increments to each of those 
shares could be made. She also provided in precise lan¬ 
guage the manner whereby each of those original shares, 
plus any increments thereto, were to be disposed of upon 
the deaths of the prime beneficiaries of each quarter-share. 

The disposition of Virginia L. Spencer’s share upon her 
death was fully and specifically provided for in (b), which 
directs to whom her share was to pass upon her death. Be¬ 
cause all of the other prime beneficiaries of the trust in¬ 
come had predeceased her, her share passed to the issue of 
the grandsons. No provision whatsoever was made in (b) 


for any share to pass to the widows of the grandsons. Fur¬ 
thermore, (b) specifically provided that the interest in Vir¬ 
ginia L. Spencer’s share which was vested in the grandson 
John Vandergrift Summerlin during his lifetime was to be 
divested upon his death before Virginia L. Spencer’s death 
and was thereupon to pass to his issue. 

(b) Another fallacy in appellees’ reasoning lies in their 
relating the words “would have been entitled if living”, as 
used the second time in (d) to the lifetime of the grandson’s 
widow instead of to the time of the grandson’s death. 

In (d) the reference to the share to which the grandson 
“would have been entitled if living” appears not once but 
three times. Twice (the first and third times used) it is 
eminently clear from the context that the time of determi¬ 
nation of the quantum of that share is the time of the grand¬ 
son’s death, as we contend. The other use (the second) 
which the appellees have taken out of context and to which 
they attribute a different meaning, was obviously intended 
by the testatrix to have the same meaning as the other two 
uses, as is demonstrated in the following analysis of (d): 

'(d) provides for the disposition of one and the same in¬ 
terest under three different contingencies. In each disposi¬ 
tion the phrase “would have been entitled if living” is em¬ 
ployed in defining the interest there disposed of. The first 
disposition in respect of which the phrase is used relates to 
the contingency of the death of the grandson leaving issue; 
the second, the death of the grandson leaving issue and a 
widow; and the third, the death of the grandson without 
surviving issue, with or without a surviving widow. 

The first use of the expression “would have been entitled 
if living” in (d) is in the definition of the interest in the 
ihcome which was to pass to the grandson’s issue “upon 
his death”, namely, his original one-fourth plus “any other 
share of the net income from such trust fund to which he 
would have been entitled if living”. Here the increment to 
the original one-fourth is definitely related in point of time 
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to the time of the grandson’s death by the words “upon his 
death”. There is no reference to any other point of time 
in this provision, and, specifically, no mention of the 
widow’s life-time. Unless the phrase is related to the time 
of the grandson’s death it is left suspended in mid-air. The 
expression “would have been entitled if living” here 
clearly means if then living, i.e., upon (at the time of) the 
death of the grandson. The words as here used were 
clearly intended to define the increment added to the grand¬ 
son’s original one-fourth up to the time of his death. 

Another use of the expression “would have been entitled 
if living” appears in the clause providing for the disposi¬ 
tion of the grandson’s share in the event of his death with¬ 
out surviving issue. This is the third time the words are 
used in (d). Here, too, the phrase “such share of the net 
income from my said trust fund to which he would have 
been entitled if living” is unquestionably related to the 
time of the grandson’s death, for it is there provided that 
if he dies without issue him surviving, the share of the net 
income “to which he would have been entitled if living” is 
to be divided equally “among my said husband, John A. 
Johnston, should he be then living, my said daughter, Vir¬ 
ginia L. Spencer, should she be then living, and my said 
grandson, George Thomas Summerlin, Jr., should he be 
then living, and in the event that the said George Thomas 
Summerlin, Jr., be then dead, unto his issue * # 
(Italics supplied.) The word “then”, repeated four times, 
unmistakably relates the words “would have been entitled 
if living” to the time of the grandson’s death, and again 
makes it clear beyond doubt that the share disposed of in 
(d) is the original one-fourth plus the increment thereto to 
which, at the time of his death, the grandson was then en¬ 
titled. 

The phrase “would have been entitled if living” in the 
second use in (d), upon which appellees pin their conten¬ 
tions, obviously was intended by the testatrix to have the 
same meaning it clearly possesses in the two other uses 
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within the same context. As in the case of the other two 
uses, the words are here employed to define the identical 
interest, the disposition of which is provided for in (d) 
under three different contingencies. The point of time to 
which the second use relates is the same as in the first and 
third uses. All three uses refer back to the words “upon 
his death” and relate the time they apply to the death of 
the grandson. The interest defined and which passed under 
(d) upon the death of the grandson was the sum of his orig¬ 
inal one-fourth plus all interests which he had by then ac¬ 
quired. This excluded the possibility of any increment to 
his share subsequent to his death and prevented his widow’s 
sharing in any interests which passed subsequent to his 
death. 

This Court dealt with a parallel problem of construction 
iii Caine v. Payne, — U. S. App. D. C. —, 182 F(2) 246, 
decided May 8, 1950. It was there called upon to construe 
the word “survivor”, used thrice in a provision of a will, 
in which two uses of the word were clear in meaning but 
there was dispute as to its meaning in the third use. The 
Court said (182 F(2) at 247): 

“* * * He (the testator) used the word ‘survivor’ 
three times in the provisions above set forth. Twice 
his meaning is quite clear from the context. The third 
use of the expression, upon which our decision turns, 
is not quite so clear. But it should he given the same 
meaning as in the two instances when the context 
leaves no doubt, namely, that the time of survival is 
related to the termination of the other interest referred 
to and not to the time of testator’s own death. * • •” 
(Emphasis supplied.) 

The sound rule applied in Caine v. Payne provides the 
key to the construction of (d). It clearly shows that the 
second use of the words “would have been entitled if 
living” must be given the same meaning as in the other two 
instances in which used in the context of (d), namely that 
those words are related to the time of the death of John 
Vandergrift Summerlin. 
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(c) Appellees, in relating the words “would have been 
entitled if living’’ to the lifetime of the widow, have mis¬ 
applied the reference to her lifetime in the disposition of 
the share which passed under the second contingency in 
(d). The reference to the widow’s lifetime was not in¬ 
tended to be a part of the definition of the property -which 
passed, but merely to define her maximum estate or interest 
in such property as one limited to her lifetime. 

Appellees divorce the second use of the expression 
“■would have been entitled if living” from its context and 
thereby seek to raise a conflict between the provisions of 
(b) and (d). It may be pointed out that our construction 
not only attributes to the language used the meaning 
clearly required by its context and intended by the testa¬ 
trix, but also gives full effect to the plain provisions of (b), 
harmonizes both (b) and (d), and is the construction which 
favors the next of kin, all in conformity with well estab¬ 
lished principles of will-construction and sound reasoning. 

2. The Differences in Language in (b) and (d) Are 
Without Significance. 

To bolster their construction that the “would have been 
entitled if living” clause of (d) refers to time subsequent 
as well as time prior to the grandson’s death, appellees 
make much of the variation of terminology from the lang- 
guage “may become entitled by reason of the death of any 
other beneficiary herein named”, as used in (b), which is 
admittedly restrictive to the time of the prime beneficiary’s 
death. Because of the difference in language they seek to 
draw the conclusion (Trustee’s Br. 7-8; Summerlin Br. 15- 
17) that a different meaning must have been intended, 
whereas we contend that the differences in terminology are 
without significance. 

In the first place, we think it unrealistic to give weight to 
this consideration. The will was drawn by counsel and the 
language was his. Common experience teaches us that it 
would be a most unusual occurrence if a testatrix should 
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query a mere variation in terminology as between two dif¬ 
ferent clauses in a rather complicated document drawn by 
counsel. Moreover, in the will before us, as we have above 
shown, in two instances in (d) the draughtsman indis¬ 
putably used the “would have been entitled if living’’ 
clause in precisely the same sense in which the clause “may 
become entitled by reason of the death of any other benefi¬ 
ciary herein named” is used in (b). For these reasons we 
believe the Court should give no compelling weight to these 
variances in phraseology or the arguments adduced there¬ 
from. (Cf. Scott v. Powell, — U. S. App. D. C. —, 182 
F(2) 75 at p. 80.) 

Furthermore, while it is not possible to determine why 
different words were employed in (d) and in (b), it is clear 
from a mere comparison of the two clauses that the vary¬ 
ing choices of language were merely arbitrary, and not sig¬ 
nificant of a difference in meaning. Thus, in (b) the 
draughtsman used “distribute” whereas in (d) he used 
“pay”, both terms obviously being synonymous in the sense 
used. Likewise in (b) he used “part”, but in (d) substi¬ 
tuted “portion”, words of like meaning. Again, he used 
“my trust fund” in (b) and in (d) designated it as “such 
trust fund”, in both instances speaking of precisely the 
same trust fund. Therefore, w’hen in (d) he substituted 
“vrould have been entitled if living” for “may become en¬ 
titled by reason of the death of any other beneficiary herein 
named” as used in (b), it is clear these phrases were in¬ 
tended to have precisely the same meaning; and that they 
define the increment which was to pass under the particular 
subparagraph in which the language is used as that which 
the prime beneficiary obtained during his lifetime by rea¬ 
son of the death of any other beneficiary. 

3. The Fallacies in the “Normal Order of Death’s’ ’ Theory. 

Both appellees argue that the testatrix naturally assumed 
that her primary beneficiaries would die in the order of 
their generation. (Trustee’s Br. 5-6; Summerlin Br. 14- 
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15.) Had that happened both grandsons would have shared 
Virginia L. Spencer’s portion of the income, and a portion 
of that income would have passed to appellee Summerlin 
upon the death of her husband. It is improbable and un¬ 
reasonable, they argue, that testatrix intended that appellee 
Summerlin’s share should be dependent upon the order of 
the deaths of the four prime beneficiaries. 

The fallacy of the appellees’ argument is that there is no 
basis in law or in human experience for any assumption of 
a normal order of deaths. While a person may anticipate 
that of a given group the eldest will predecease all others 
and that the others will follow in death according to their 
generation, human experience nevertheless is that the Grim 
Reaper all too frequently may disrupt any plans which are 
based upon such anticipation. How true that is is evi¬ 
denced in the instant case where a grandson, 29 at the tes¬ 
tatrix’s death, predeceased both his grandfather and his 
mother, 72 and 50, respectively, at the testatrix’s death; 
and the grandson, John Vandergrift Summerlin, 24 at tes¬ 
tatrix’s death, predeceased his mother, Virginia L. Spencer. 

It seems idle to argue in this case that the testatrix as¬ 
sumed that her four prime beneficiaries would die in the 
order of their generation, so drew her will, and stopped at 
that point. She was disposing of a very large estate and 
her affairs in that regard were being handled by an eminent 
member of our Bar. (App. 36-37) It is evident from her 
will that not only did she anticipate that her prime bene¬ 
ficiaries might not die in the order of their generation, but 
she also provided specifically for what should happen to 
their shares in the event of their deaths, whether in or out¬ 
side the non-existent “normal order of deaths”. She so 
drew her will that regardless of the order in which the 
deaths occurred, the interests of the particular prime bene¬ 
ficiaries would be fully disposed of under the separate sub- 
paragraphs which controlled and directed the disposition 
of their interests. 

The appellees argue in effect that unless the will is con¬ 
strued as if the “normal order of deaths” had occurred, 
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the result will be to diminish the grandsons’ widows’ share. 
The fallacy of this argument is simple: the widow’s share 
is not diminished because she still shares in everything her 
husband had at his death. 

In brief, the testatrix provided for a grandson’s widow 
an interest in the original one-quarter share plus any in¬ 
crement thereto to which the grandson succeeded in his life¬ 
time. If he predeceased all other beneficiaries, her interest 
came only out of his original quarter-share. If he outlived 
his grandfather and/or his mother his share would be in¬ 
creased during his lifetime and his widow’s share would be 
correspondingly increased. The grandson John Summer¬ 
lin’s share was increased by the prior death of his grand¬ 
father, and the appellee Summerlin’s share, as the widow 
of that grandson, was thereby also increased. His share, 
however, was already distributed before his mother’s death, 
and was unaffected thereby. His widow’s share, similarly, 
was neither increased nor diminished thereby. 

There is nothing unreasonable nor capricious about this 
result, as suggested by the appellees. It is reasonable to 
assume the testatrix anticipated her grandson’s widow’s 
mode of living and station in life would be adjusted to the 
income which her husband had enjoyed at the time of his 
death, and accordingly, the testatrix made provision for the 
widow to continue to enjoy in her own right one-third of 
that income which was her husband’s share at the time of 
his death. Such one-third share is analogous to the share 
which intestate laws of numerous jurisdictions allot to a 
widow out of her husband’s personal estate if he dies 
leaving issue. Conversely, capricious and unreasonable re¬ 
sults might flow from the interpretation urged by appellees. 
Under the appellees’ construction extreme cases might be 
imagined in which a widow, even decades after her hus¬ 
band’s death, vrould acquire a share in income which a 
grandson had never enjoyed although such widow might 
have been married to the grandson for even the briefest of 
periods. 



11 


4. The Doctrine of Practical Construction Is Inapplicable. 

Appellee Summerlin argues (Summerlin Br. 17-21) that 
the trustee placed a practical construction upon the provi¬ 
sions of the will here in dispute between the time of Vir¬ 
ginia L. Spencer’s death in September, 1944, and June, 
1948, without the appellants objecting to such construction, 
and they seek to conclude therefrom that the Court should 
consider that fact as some evidence of the intention of the 
testatrix. 

Under the law the principle of practical construction is 
applicable only where the will involved is actually ambigu¬ 
ous and the conduct of the interested parties was entirely 
uneqivocal in nature. (57 Am. Jur., Wills, Sec. 1131.) Ob¬ 
viously in the case of an unambiguous will the principle is 
not applicable. In our view the provisions of the will at 
issue are clear and unambiguous, hence the doctrine would 
not seem to have any application in this case. Moreover, it 
can hardly be said that the conduct of the interested parties 
here was unequivocal in nature. The parties most vitally 
interested are the appellants who at all stages of this con¬ 
troversy were, and are, infants, and as such are not 
estopped or precluded from objecting to or questioning the 
propriety of the interpretation placed upon the will by the 
trustee. They have neither approved nor consented to the 
acts of the trustee, and not being sui juris, and being inex v - 
perienced in business matters, they could not approve or 
consent thereto. (1 A. L. I. Restatement, Trusts, Vol. I, 
Sec. 216(2) (d); 54 Am. Jur., Trusts, Secs. 334, 578-579.) 
Nor had the guardian the right to do acts detrimental to 
them or to acquiesce in any such acts. She could neither 
consent to nor ratify any unauthorized disposition of her 
wards’ property, nor could she by her own acts or omis¬ 
sions create an estoppel against her wards. (39 C. J. S., 
Guardian and Ward, Secs. 73, 99.) In the circumstances, 
the weight which should be given to the asserted doctrine 
of practical construction in determining the intentions of 
the testatrix would seem to be well nigh nil. 
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If, as contended by appellees but denied by appellants, 
the will is ambiguous, it became the duty of the trustee, im¬ 
mediately upon the death of Virginia L. Spencer, to seek 
judicial construction of the will. It was not the duty of the 
minor appellants to instigate the trustee to the performance 
of this duty. The guardian, not being a lawyer, might rea¬ 
sonably assume that the trustee would properly interpret 
the will, or, if ambiguity existed, take appropriate action to 
obtain a court decision. Here, although the trustee now 
finds conflict between (b) and (d), it should be noted'that 
it never raised any question concerning construction of the 
will, either with the guardian or counsel who acted for the 
guardian in the filing of her accounts. Such counsel, until 
Mhy 1948, had no knowledge of the construction of the will 
which had been adopted by the trustee (Jt. App. 31) when, 
for the first time, the facts were brought to his attention by 
the guardian. He promptly notified the trustee that in his 
opinion its construction of the will was erroneous. Only 
then did the trustee prepare to bring a suit for construction. 

It is significant that there is no contention made in the 
brief filed in behalf of the trustee that the parties ever 
placed any practical construction upon the will. 

The will is not ambiguous; the real parties in interest are 
infants; and neither the infant appellants, their guardian 
nor their counsel ever adopted or approved the construc¬ 
tion unilaterally arrived at by the trustee. Such unilateral 
construction was not adhered to for a sufficiently lengthy 
period of time to give such construction the effect, in law, 
of a practical construction of a will. For these reasons it 
is submitted there is no basis in the present record for the 
application of the principle of practical construction. 
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Conclusion. 

For the foregoing reasons we respectfully submit that 
the interests herein involved passed solely to the issue of 
John Vandergrift Summerlin under (b), the contentions of 
appellees are without merit, and the judgment of the Dis¬ 
trict Court should be reversed. 

Respectfully submitted, 

Joseph P. Tumulty, Jr., 

M. Joseph Matan, 

Attorneys for Appellants. 
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1. It is respectfully submitted that the words “to which 
my said grandson would have been entitled if living” in 
Paragraph (d) of clause Seventh definitely refer to the 
period beginning at John’s death and ending with the death 
or remarriage of his widow. 

Paragraph (b) provides that one fourth of the net in¬ 
come of the trust should be paid to the testatrix’ daughter 
Virginia and “upon her death, to distribute such part of 
such net income and any other share of the net income from 
my trust fund to which she may become entitled by reason 
of the death of any other beneficiary herein named, equally 
among * * * John Vandergrift Summerlin, * * *, unless 
either of my said grandsons be then dead, leaving issue him 
surviving, in which event such issue shall be entitled, * * *, 
to the share thereof to which the deceased grandson would 
have been entitled if living, distributable unto such issue 
until the time for distribution of the corpus of said trust 
fund ais hereinafter set forth” (emphasis supplied). 

Paragraph (d) provides that one fourth of the income 
should be paid to John and “upon his death, to pay such 
portion of such net income and any other share of the net 
income from such trust fund to which he would halve been 
entitled if living, among his issue, * * *, unless he should 
be survived by a widow, in which event she shall be entitled, 
during the term of her natural life, to one-third ( l /z) of such 
portion of such net income and any other share of the net 
income from such trust fund to which my said grandson 
would have been entitled if living, * * *” (emphasis sup¬ 
plied). 

The words “would have been entitled if living” were used 
by the testatrix advisedly to refer to a period of time sub¬ 
sequent to the death of the grandson (as well as to the time 
of death of the grandson). This is clearly shown by the 
fact that the testatrix used the words “may become entitled 
by reason of the death of any other beneficiary herein 
named” when she desired to refer to the time of death 
only. “May become entitled by reason of the death of any 
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other beneficiary herein named” and “would have been en¬ 
titled if living” appear in a definite pattern throughout 
clause Seventh, proving without doubt that the change in 
expression was not a mere arbitrary selection of language 
without significance insofar as meaning was concerned. The 
former is used once in Paragraph (a) and once in Para¬ 
graph (b); the latter is used once in Paragraph (a), once 
in Paragraph (b), three times in Paragraph (c), and three 
times in Paragraph (d); the pattern of their use is com¬ 
pletely consistent. 

“Would have been entitled if living” in Paragraphs (a) 
and (b) refer without question to a time subsequent to the 
death of a grandson, that is, to the time of death of either 
the husband in (a) or Virginia in (b), and shows clearly 
how testatrix expressed herself when she desired to refer 
to a time subsequent to a grandson’s death. 

From a grammatical standpoint, “would have been en¬ 
titled if living” refers to the time when the income is being 
distributed and not merely to the moment of John’s death. 
These words definitely contain the idea of futurity in a con¬ 
tinuing sense. For the Court to adopt the appellants’ in¬ 
terpretation means straining the words to read “to which 
my said grandson would have been entitled if living at the 
time of his death”. Obviously, the testatrix, who had twice 
in clause Seventh used a proper phrase to express such 
meaning, did not intend such a restriction. 

The clause “to which X would have been entitled if 
living” is not unusual in instruments, and the words “if 
living” in such a clause definitely have reference to some 
event or time other than X’s own death. The awkward con¬ 
struction to the effect that such words refer to the time of 
X’s own death introduces an element of doubt in the mean¬ 
ing of such a clause. 

It is inconsistent to construe “to which X would have 
been entitled if living” in Paragraphs (a) and (b), upon 
which appellants’ claim is based, to refer to some event 
other than X’s own death, and then in Paragraph (d) to 
construe such clause to refer to the time of X’s death. 
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Paragraph (d) expressly gives the widow one third of 
any other share, referring to only the shares of the other 
three named beneficiaries. Any limitation on ‘‘any other 
share” would have been expressly inserted had the testatrix 
desired a limitation. The insertion implied by this Court’s 
opinion limiting “any other share” to that which the grand¬ 
son may become entitled by reason of the death of any other 
beneficiary named amounts to rewriting the will of the tes¬ 
tatrix and adding to it words not intended by her. 

Paragraph (d) also contains the express direction of the 
testatrix that the widow receive during the term of her nat¬ 
ural life the one third of any other share to which my said 
grandson would have been entitled if living. Paragraph 
(d) is entirely self-sufficient and clear, and its meaning 
should not be changed by the forcible insertion of a limita¬ 
tion by implication. 

2. If the matter is to be decided merely by a considera¬ 
tion of the words “would have been entitled if living” in 
Paragraphs (b) and (d), the appellee Mrs. Summerlin is 
entitled to recover under the application of the “posterior” 
rule of construction. 

For the reasons stated above, these words in Paragraph 
(d) clearly refer to the time when income is being distrib¬ 
uted and not merely the time of John’s death, and should 
consequently be given effect by this Court as being in the 
testatrix’ mind last and when the testatrix was expressly 
dealing with the matter of John’s representatives and fam¬ 
ily in “John’s” Paragraph. 

If two parts of a will are inconsistent, the latter nullifies 
or revokes the former. 

3. The testatrix intended that John’s widow receive the 
income in dispute. 

The true intent of the testatrix must be gathered from a 
fair and reasonable interpretation of the language of the 
whole will viewed in the light of the situation and circum- 
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stances surrounding her at the time of the execution of the 
will. 

At the time of the execution of the will the testatrix was 
fully aware of the size of her estate and the ages of the four 
named beneficiaries. The conclusion is inescapable, from 
the order of naming and the fact that people usually con¬ 
sider that, other things being equal, parents will predecease 
children, that the testatrix was influenced by the thought 
that her husband and daughter would predecease her grand¬ 
sons. In such event the appellee Mrs. Summerlin would 
have received one-third of Virginia’s share. This is clearly 
the result desired. It is illogical that testatrix desired that 
her ultimate gift to each grandson’s widow would depend 
on order of death of the named beneficiaries. 

Such a capricious method would make it possible for the 
widows of George and John to receive unequal ultimate 
gifts, and thus for a widow of a grandson dying at an early 
age with small children to receive a substantially lesser 
amount of income than the widow of a grandson who died 
at a later age with the probability of leaving grown chil¬ 
dren. The pattern of the will indicates that the testatrix 
intended equality between widows. 

The last words of paragraph (d) “subject, however, to 
the share of the income of his widow”, obviously referring 
to George’s widow, (similar words also being in paragraph 
(c) referring to John’s widow) show clearly the possibility 
of an increase of the share of a widow of a grandson by the 
death of another named beneficiary subsequent to such 
grandson’s death. 

Paragraph (b) upon which appellants’ claim is based 
shows the intention of testatrix to limit the amount of in¬ 
come distributable to John’s issue by the phrase “distribur 
table imto such issue until the time for the distribution of 
the corpus of said trust fund as hereinafter set forth” (em¬ 
phasis supplied). This is a clear reference to Paragraphs 
(c) and (d) in which a limitation is placed on the distribu¬ 
tion to issue if there is a surviving widow. 
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Testatrix’ primary intention with respect to John and 
his family or representatives is found in Paragraph (d). 

4. The opinion of this Court does not consider or deal 
with the effect of the practical construction of the will by 
interested parties over a period of four years, as indicative 
of the meaning of the language as it appears to the ordi¬ 
nary mind (discussed in greater detail in Appellee Sum¬ 
merlin’s Brief, pages 17-21). 

From September 1944 to June 1948 income now in dis¬ 
pute was paid to appellee Mrs. Summerlin by appellee 
Trust Company in complete good faith and without objec¬ 
tion or question from anyone. Such income so paid amounts 
to approximately $21,000. 

For about a year and a half these payments of income 
were made while the will was under the personal supervi¬ 
sion of Mr. Baden, Vice President and Trust Officer of the 
appellee Trust Company, the attorney who drafted the will 
(Jt. App. 35). Mr. Baden had also supervised an inter 
vivos trust created by the testatrix for the benefit of the 
four named beneficiaries of clause Seventh of the will. Ap¬ 
pellee Trust Company served as trustee of the inter vivos 
tfust, and as executor and trustee under the will (Jt. App. 
36-37). It is quite apparent that Mr. Baden and appellee 
Trust Company had the complete confidence of the testatrix 
and were as aware as humanly.possible of the testatrix’ 
testamentary desires and the meaning placed by her upon 
the language of the will. 

It is respectfully submitted that, despite technical objec¬ 
tion, no better indication of the meaning of testamentary 
language could be obtained than the practical interpreta¬ 
tion of the language applied by the attorney who drafted 
the will, as in this case. It was Mr. Baden’s duty to trans¬ 
late the thoughts of the testatrix into the appropriate legal 
language, and it was subsequently his duty to apply that 
legal language. This he did at a time when he had a seri¬ 
ous responsibility to appellee Trust Company to preserve 
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it from liability and when there was no suspicion of adverse 
claim on behalf of appellants. 

Mrs. Marx, guardian of appellants, had complete knowl¬ 
edge of the amounts and percentages of income paid to ap¬ 
pellee Mrs. Summerlin (Jt. App. 38-41), of the terms of the 
will (Jt. App. 43-45), and was well represented by able 
counsel during said four year period who also had knowl¬ 
edge of the terms of the will (Jt. App. 43-45 ; 47-48). 

5. Both appellees have completely changed their position 
to their prejudice in reliance upon the acquiescence on be¬ 
half of the appellants. 

Under the opinion of this Court the appellants would be 
entitled to approximately $21,000 representing income not 
paid to them during the four year period of acquiescence 
from September 1944 to June 1948, as well as to income ac¬ 
cruing subsequent to September 1948. This would mean 
an absolute loss to appellee Trust Company of such part of 
the $21,000 as is not recovered by it from appellee Mrs. 
Summerlin. This amount received in good faith by ap¬ 
pellee Mrs. Elna Summerlin during 1944-48 has been ex¬ 
pended by her for her living needs, and its refunding, in 
addition to loss of income accruing after 1948, would cause 
substantial hardship to her (Jt. App. 46). (The extent of 
refunding, if any, by appellee Mrs. Summerlin to appellee 
Trust Company is not, however, a question presented in 
this appeal.) 

As a matter of substantial justice, appellee Trust Com¬ 
pany should not be required to bear the risk of loss of the 
$21,000 or any part thereof, and appellee Mrs. Summerlin 
should not be put to the hardship of refunding $21,000 (or 
possibility thereof), under the circumstances of this case. 
The payment by an individual, even though of a refunding 
nature, of $21,000 expended for living expenses in complete 
good faith is a disaster of great magnitude to that indi¬ 
vidual. 


8 


It seems shocking that, for technical reasons, the appel¬ 
lants, who were well protected by a competent guardian, 
well represented at all times by superior counsel, and well 
supplied with any funds needed to safeguard their inter¬ 
ests, should under the circumstances recover the approxi¬ 
mately $21,000 representing the now disputed income not 
received by them from 194448. 

CONCLUSION. 

It is respectfully submitted that Paragraph (d) of Clause 
Seventh of the will clearly gives the disputed income to 
John’s widow, that the intention of the testatrix as dis¬ 
closed by the entire will and circumstances of execution 
support this appellee’s claim, that the Court should con¬ 
sider the practical application placed upon the will by in¬ 
terested parties over a four year period, that it would cause 
a. manifest injustice to compel payment to appellants by 
appellee Trust Company of approximately $21,000 not paid 
to them during the four year period of acquiescence; and 
that consequently a rehearing should be granted, and upon 
such rehearing and further consideration, the decision 
handed down on December 21, 1950 should be modified and 
reversed. 

Nelson T. Hartson, 

George E. Monk, 

Attorneys for Etna Summer¬ 
lin, Appellee, 

810 Colorado Bldg., 

1341 G Street, N. W., 
Washington 5, D. C. 

We certify that the foregoing petition is presented in 
good faith and not for delay. 

Nelson T. Hartson, 

George E. Monk, 

Attorneys for Etna Summer¬ 
lin, Appellee. 
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Certificate of Service. 

We certify that we have made service of the foregoing 
petition by mailing, postage prepaid, on January 4, 1951, 
a copy thereof to Messrs. Joseph P. Tumulty, Jr. and 
M. Joseph Matan, attorneys for Appellants, at 1317 F 
Street, N. W., Washington 4, D. C., and a copy thereof to 
Messrs. Frederick M. Bradley and Roger M. Stuart, Jr., 
attorneys for Appellee Washington Loan and Trust Com¬ 
pany, 801 Colorado Building, 1341 G Street, N. W., Wash¬ 
ington 5, D. C. 

Nelson T. Hartson, 

George E. Monk, 

Attorneys for Etna Summer¬ 
lin , Appellee. 
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United States Court of Appeals 

For the District of Columbia Circuit 


No. 10580 


HARRIOTT PAGE SUMMERLIN and JOHN VANDER- 
GRIFT SUMMERLIN, JR., Infants, by Page M. Marx, 
their next friend and Guardian, Appellants, 

v. 

THE WASHINGTON LOAN AND TRUST COMPANY, 
individually and as Trustee under the Last Will and 
Testament of Henrietta V. Johnston, deceased, and 
Elna Summerlin, Appellees. 


PETITION FOR REHEARING. 

Appellee, The Washington Loan and Trust Company, 
brings this petition for rehearing of the above entitled 
cause, decided by the Court under date of December 21, 
1950, and states the following as its grounds therefor: 

The words “upon his death” interpreted by the Court to 
mean “at his death” or “beginning at his death” are not 
the turning point upon which the interpretation of the true 
intent of the testatrix should depend in this case. 

Webster’s New International Dictionary, Second Edition, 
Unabridged, says the word “upon” is equivalent to the 
word “on” in all its senses. The word “on” is then shown 
under subsection 3 (c) of its definition to have the mean- 
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ings “coinciding with’’ or “following the time of”. If the 
words “upon his death” are said to control the determina¬ 
tion of this case, then the two dictionary definitions above 
could logically lead to different conclusions. 

On the one hand, if we refer the words “would have 
been entitled if living” to the phrase “upon his death” it 
would be interpreted that the widow is entitled to one-third 
of any other share of the net income from such trust fund 
to which my said grandson would have been entitled if 
living “following the time of his death”, and on the other 
hand that the widow is entitled to one-third of any other 
share of the net income from such trust fund to which my 
said grandson would have been entitled if living “coinciding 
with his death”. 

Likewise if the words “upon his death” are given the 
meanings “at his death” or “beginning at his death” we 
again may be led to different conclusions. On the one hand 
the widow is entitled to one-third of any other share of the 
net income from such trust fund to which my said grand¬ 
son would have been entitled if living “at his death”, and 
on the other hand the widow is entitled to one-third of any 
other share of the net income from such trust fund to which 
my said grandson would have been entitled if living “be¬ 
ginning at his death”. 

Thus this appellee suggests to the Court that a reference 
of the decision of this case to the phrase “upon his death” 
is not determinative of the issue in this case. 

This appellee believes that the primary words to be con¬ 
sidered in interpretation of the intent of testatrix are: 

(1) In Paragraphs (a) and (b) of Clause Seventh the 
words “ and any other share of the net income from my 
trust fund to which she may become entitled by reason of 
the death of any other beneficiary herein named”, and 

(2) In Paragraphs (c) and (d) of Clause Seventh the 
words “and any other share of the net income from such 
trust fund to which he would have been entitled if living”. 
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The above phraseology from Paragraphs (a) and (b) on 
the one hand and (c) and (d) on the other refer to exactly 
the same thing, to-wit: the disposition of income over upon 
the death of one of the four primary life beneficiaries. 

In Paragraph (b) the phrase “and any other share of the 
net income from my trust fund to which she may become 
entitled” differs from the phrase in Paragraph (d) “and 
any other share of the net income from such trust fund 
to which he would have been entitled if living This is 
the difference in terminology upon which the case should 
turn. In (b) the phrase plainly refers to an income accre¬ 
tion only during life of the beneficiary. In (d) the phrase 
plainly refers to an income accretion subsequent to the 
death of the primary beneficiary. In (d) the phrase refers 
to a condition not met in the primary life beneficiary, i.e. 
that of living beyond a certain date, to-wit, the date of Vir¬ 
ginia L. Spencer’s death. It states that the widow is en¬ 
titled to a one-third portion of the share of income to which 
he would have been entitled had he met that condition. 

It is believed that the Court erred in completely over¬ 
looking in its opinion the effect of the above difference in 
terminology as between paragraphs (a) and (b) on the one 
hand and (c) and (d) on the other. 

The words “would have been entitled if living” are also 
found in paragraphs (a) and (b). And it is important to 
note their connotation as there used. 

Under paragraphs (a) and (b) in disposing of the in¬ 
come upon the death of the primary beneficiary, “. . . issue 
shall be entitled to the share thereof to which the deceased 
grandson would have been entitled if living ”. In giving 
the income over to issue the words “would have been en¬ 
titled if living” plainly refer to a period subsequent to the 
death of the grandson. They refer, as in paragraphs (c) 
and (d), to a condition not met by the grandson, to-wit, that 
of living beyond a certain date. 

In paragraphs (a) and (b) the period subsequent to the 
son’s death is limited by the date of death of the primary 
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life beneficiary. In (c) and (d) the period subsequent to 
the son’s death is limited by the dates of death of other pri¬ 
mary life beneficiaries by reason of whose deaths he would 
if living receive an additional share of income; hence his 
widow is entitled during the term of her natural life to such 
share. 

Thus it does not appear that paragraph (d) is ambiguous 
but that it plainly entitles the widow to a share arising after 
the death of her husband. This appellee therefore believes 
that the Court was in error in limiting the effect of the 
words “would have been entitled if living” so as to fore¬ 
close the widow from claiming any share arising subsequent 
to her husband’s death. 

ilf there is conflict between paragraphs (a) and (b) on the 
one hand and (c) and (d) on the other, reference to the in¬ 
tent of the testatrix as expressed in her will as a whole 
would appear to furnish ample reason for making the dis¬ 
position found in paragraphs (c) and (d) controlling. On 
pages 11 and 12 of the Brief for Appellee The Washington 
Loan and Trust Company this Appellee stated its reasons 
for so interpreting the will. Among other reasons it was 
there stated: 

“In (a) and (b) testatrix was primarily concerned 
with the shares of her husband and her daughter. In 

i sub-paragraphs (c) and (d) testatrix was primarily 
concerned with the shares of her two grandsons. For 
that reason the interests upon the deaths of the grand¬ 
sons are fully explained in sub-paragraphs (c) and (d) 
and only the general trend of the gifts over are shown 
in sub-paragraphs (a) and (b). Because sub-para¬ 
graphs (c) and (d) change or enlarge the gifts over in 
sub-paragraphs (a) and (b) the testatrix made her very 
significant change in phraseology heretofore referred 
to as between sub-paragraphs (a) and (b) and sub- 
paragraphs (c) and (d), respectively.” 

Testatrix dealt with the interests of the widows in para¬ 
graphs (c) and (d) where she was directly concerned with 
their husbands’ interests. It is incredible that testatrix 
intended one widow to receive more than another widow 
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simply because the first widow’s husband happened to live 
longer than the other husband. Reference to the intent of 
the testatrix as expressed above also furnishes ample 
ground upon which to apply the “posterior clause” rule of 
construction. 

In consideration of the foregoing, this Appellee respect¬ 
fully submits this petition for rehearing in the above en¬ 
titled cause. 

Frederick M. Bradley, 

Roger M. Stuart, Jr., 

801 Colorado Building, 
Washington 5, D. C., 

Attorneys for Appellee The 
Washington Loan and Trust 
Company. 

Certification of Counsel. 

The undersigned, as attorneys for Appellee The Wash¬ 
ington Loan and Trust Company, hereby certify that the 
foregoing petition for rehearing is presented in good faith 
and not for delay. 

Frederick M. Bradley, 

Roger M. Stuart, Jr., 

Attorneys for Appellee The 
Washington Loam, and Trust 
Company . 

Certificate of Service. 

Service of the above petition for rehearing is made this 

-day of January, 1951, by the undersigned personally 

mailing a true copy of the same, by first-class mail, postage 
prepaid, to Messrs. Joseph P. Tumulty, Jr., and M. Joseph 
Matan, attorneys for Appellants, at 1317 F Street, N. W., 
Washington 4, D. C., and to Messrs. Nelson T. Hartson and 
George E. Monk, 810 Colorado Building, Washington 4, 
D. C., attorneys for Appellee Elna Summerlin. 

Roger M. Stuart, Jr. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 10580 


HARRIOTT PAGE SUMMERLIN and JOHN VANDER- 
GRIFT SUMMERLIN, JR., Infants, by Page M. Marx, 
their next friend and guardian, Appellants, 

v. 

THE WASHINGTON LOAN & TRUST COMPANY, indi¬ 
vidually and as Trustee under the Last Will and Testa¬ 
ment of Henrietta V. Johnston, deceased, and 
ELNA SUMMERLIN, Appellees. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEE ELNA SUMMERLIN 


COUNTERSTATEMENT OF THE CASE. 

This suit involves the construction of the last will (Jt. 
App. 8-15) of Henrietta V. Johnston, deceased, and par¬ 
ticularly paragraph Seventh thereof (Jt. App. 10-13). 
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This will was executed on March 22,1929, by the testatrix 
who was then 66 years in age (Jt. App. 37). Under para¬ 
graph Seventh of said will the residue of the estate was 
given in trust to The Washington Loan & Trust Company 
as trustee to pay the net income therefrom in equal parts 
to the following named beneficiaries: 

(1) John A. Johnston, husband of testatrix, then 71 

years in age; 

(2) Virginia L. Spencer, daughter of testatrix, then 49 

years in age; 

(3) George Thomas Summerlin, Jr., grandson of the 

testatrix and son of Virginia L. Spencer, then 

28 years in age; 

(4) John Vandergrift Summerlin, Sr., grandson of the 

testatrix and son of Virginia L. Spencer, then 

23 years in age. 

The said George Thomas Summerlin, Jr. had married 
prior to the execution of the will and was the father of tes¬ 
tatrix’ great-granddaughter mentioned in paragraph Sixth 
of her will (Jt. App. 4,9). 

The corpus of the trust estate established under para¬ 
graph Seventh was at all times of considerable value, hav¬ 
ing a present valuation of approximately $2,400,000 (Jt. 
App. 37). 

For several years prior to the execution of the will the 
Appellee Trust Company had been serving as trustee of an 
inter vivos trust under the personal supervision of William 
H. Baden an attorney and Trust Officer of Appellee Trust 
Company. Said inter vivos trust was for the benefit of the 
four beneficiaries named in paragraph Seventh of said will 
(Jt. App. 36). 

The other facts of this case are best presented by the fol¬ 
lowing chronological outline: 
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1929 

March (a) Testatrix and John A. Johnston conferred 
with William H. Baden who dictated will to 
secretary (Jt. App. 35). 

(b) Will prepared in typewritten form (Jt. App. 
35). 

“ 22 Will executed by testatrix in one of office 

rooms of appellee Trust Company in pres¬ 
ence of three employees of appellee Trust 
Company as witnesses (Jt. App. 35); and 
delivered to appellee Trust Company for 
safekeeping (Jt. App. 37). 

August John Vandergrift Summerlin, Sr., married Page 
M. Marx now designated herein as the next 
friend and guardian of the appellants (Jt. App. 
27). 

1930 

January Wm. H. Baden became Vice President and Trust 
Officer of appellee Trust Company in charge of 
its Trust Department and continued in such ca¬ 
pacity until the time of his death in May 1946. 

March 28 Death of testatrix (Jt. App. 37). 

April 3 Will filed for probate (Jt. App. 42). 

5 (a) Will admitted to probate (Jt. App. 42). 

(b) Appellee Trust Company commenced serv¬ 
ing as executor and trustee under will, under 
personal supervision of William H. Baden 
(Jt. App. 36, 37). 

Nov. 22 Birth of appellant Harriott Page Summerlin (Jt. 
App. 27). 

1932 

July 3 Birth of appellant John Vandergrift Summerlin, 
Jr. (Jt. App. 27). 

1934 

May 29 John Vandergrift Summerlin, Sr. and Page M. 
Marx divorced (Jt. App. 27). 
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Oct. 19 George Thomas Summerlin, Jr. died, survived 
by his wife Elizabeth (Jt. App. 4, 27). 

1940 

Jan. 5 Death of testatrix’ husband, John A. Johnston 
(Jt. App. 27). 

1943 

Jan. 21 Death of John Vandergrift Summerlin, Sr., leav¬ 
ing appellee Elna Summerlin as his surviving 
widow (Jt. App. 27). 

1943 

March 18 Page M. Marx appointed guardian of the estates 
of the plaintiffs (Jt. App. 43). 

May 19 Page M. Marx filed petition as guardian afore¬ 
said, in which she alleged (Jt. App. 44, 45): 

“5. That prior to the death of John Vander¬ 
grift Summerlin, father of said minors, he was 
receiving a one-third (1/3) share of the net in¬ 
come from the trust estate in accordance with the 
terms of the trust, or approximately $30,000 an- 
ually. Upon his death said share of the net in¬ 
come became and now is payable to the said 
minors and to the surviving widow of John Van¬ 
dergrift Summerlin, each of whom is entitled to 
receive a one-third (1/3) portion of said share. 
As shown in the petitions for the appointment 
of petitioner as guardian of the estate of said 
minors, at the present time the approximate 
amount which is payable to each of said minors 
i from the trust estate is $830 per month. 

“6. That the said minors’ portions of the net 
income from the trust estate will be augmented 
in the future in the event of the happening of cer¬ 
tain contingencies provided for by the terms of 
the trust, that is to say, (1) upon the death or re¬ 
marriage of the surviving widow of John Van¬ 
dergrift Summerlin, the interest of such widow 
in the net income of the trust will terminate and 
thereafter each of said minors will be entitled to 
a one-half portion of the share of the net income 
from the trust estate to which their father would 
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be entitled if living; and (2) upon the death of 
Virginia L. Spencer, one of the beneficiaries of 
the trust, the share of the net income from the 
trust estate payable to said minors and the sur¬ 
viving widow of John Vandergrift Summerlin 
will increase from one-third (1/3) to one-half 
(1/2) of such net income.” 

1944 

Sept. 9 Death of Virginia L. Spencer (Jt. App. 28). 

1946 

May Death of William H. Baden (Jt. App. 36). 

Sept. 1944 

to June (a) Appellee Trust Company paid to appellants 

1948 through their guardian and to appellee Elna 
Summerlin each one-sixth of the net income from 
the trust (Jt. App. 16). 

(b) Appellee Trust Company rendered quar¬ 
terly reports to Page M. Marx, guardian, show¬ 
ing the amounts and percentages of income paid 
by appellee Trust Company to the various bene¬ 
ficiaries (Jt. App. 38-41). 

(c) The sum of approximately $21,000 repre¬ 
senting the disputed l/18th of the net income re¬ 
ceived by appellee Elna Summerlin from the 
trust during this four year period was expended 
for living expenses and other needs of said ap¬ 
pellee and her daughter Dolores Janis Summer¬ 
lin, the legally adopted child of John Vander¬ 
grift Summerlin, Sr. (Jt. App. 46). 

1948 

June Appellee Trust Company first notified that Page 
M. Marx, the appellants, or anyone else in their 
behalf, had objection to the distribution of net 
income in the proportions of one-sixth each to 
appellants and appellee Elna Summerlin (Jt. 
App. 17). 

The appellants now contend that since the death of Vir¬ 
ginia L. Spencer, the last survivor of the four named bene- 
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ficiaries, on September 9, 1944, tbe appellee Elna Summer¬ 
lin should have received only one-ninth, and not one-sixth, 
of the net income; that each of the appellants should have 
received seven thirty-sixths, and not a mere one-sixth, of 
said net income; that consequently appellee Elna Summer¬ 
lin should be required to pay over to them the money (ap¬ 
proximately $21,000) received by her representing one- 
eighteenth of said net income during the four year period 
from September 1944 to September 194S; and that in the 
future such one-eighteenth (now amounting to approxi¬ 
mately $6,000 per annum) should be paid to them instead of 
to appellee Elna Summerlin. 

In other words, from the death of Virginia L. Spencer on 
September 9, 1944, until the happening of certain events 
not yet occurred, 

(1) are the two appellants and appellee Elna Summerlin 
each entitled to one-sixth (approximately $18,000 per an¬ 
num) of said net income, or 

(2) are the two appellants each entitled to seven thirty- 
sixths (approximately $21,000 per annum) of said net in¬ 
come and appellee Elna Summerlin entitled to one-ninth 
(approximately $12,000 per annum) of said net income? 

The most pertinent provisions of the testatrix ’ will, 
namely, subsections (b) and (d) of paragraph Seventh, are 
as follows: 

“(b) One-fourth (1/4) thereof unto my said daugh¬ 
ter, Virginia L. Spencer, for and during the term of her 
natural life, and upon her death, to distribute such part 
of such net income and any other share of the net in¬ 
come from my trust fund to which she may become en¬ 
titled by reason of the death of any other beneficiary 
herein named, equally among my said husband, John 

' A. Johnston, and my said grandsons, George Thomas 
Summerlin, Jr., and John Vandergrift Summerlin, for 

1 and during the terms of their respective natural lives, 
distributable unto them in like monthly or quarterly 
instalments, unless either of my said grandsons be then 
dead, leaving issue him surviving, in which event such 
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issue shall be entitleed, per stirpes and not per capita, 
to the share thereof to which the deceased grandson 
would have been entitled if living, distributable unto 
such issue until the time for the distribution of the 
corpus of said trust fund as hereinafter set forth 
(Emphasis supplied.) (Jt. App. 11, 12) 

“(d) One-fourth (1/4) thereof unto my said grand¬ 
son, John Vandergrift Summerlin, for and during the 
term of his natural life, and upon his death, to pay such 
portion of such net income and any other share of the 
net income from such trust fund to which he would 
have been entitled if living, among his issue, per stirpes 
and not per capita, unless he should be survived by a 
widow , in which event she shall be entitled, during the 
term of her natural life, to one-third {1/S) of such por¬ 
tion of such net income and any other share of the net 
income from such trust fund to which my said grandson 
would have been entitled if living, unless she should re¬ 
marry, in which event until the date of such remarri¬ 
age; subject, however, to the further condition that 
should my said grandson die without issue him sur¬ 
viving, to distribute such share of the net income from 
my said trust fund to which he would have been en¬ 
titled if living, equally among my said husband, John 
A. Johnston, should he be then living, my said daughter, 
Virginia L. Spencer, should she be then living, and my 
said grandson, George Thomas Summerlin, Jr., should 
he be then living, and in the event that the said George 
Thomas Summerlin, Jr., be then dead, unto his issue, 
such issue to be entitled thereto, per stirpes and not per 
capita, subject, however, to the share of the income of 
his widow; and * * *” (Emphasis supplied.) (Jt. App. 
13.) 


SUMMARY OF THE ARGUMENT. 

1. The District Court based its decision primarily upon 
its determination of “the intention of the testatrix by an ex¬ 
amination of the will as a whole” (Jt. App. 54), and not 
upon resort to technical rules of construction as argued by 
Appellants (Appellants 9 Brief 9). 

2. The will, interpreted as a whole, shows on its face that 
testatrix intended that the widow of John Vandergrift Sum- 
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merlin should receive one third of the amount to which John 
“would have been entitled if living’’ of the share of income 
of any of the other three named beneficiaries who should die 
subsequent to him. 

(a) The true intent of testatrix is to be gathered from a 
fair and reasonable interpretation of the language of the 
whole will (not an isolated clause thereof) viewed in the 
light of the situation and circumstances surrounding her 
at the time of execution of said will. 

(b) The will (subsection (d) of paragraph Seventh) ex¬ 
pressly gives John’s widow “during the term of her natural 

, life” 1 one third of John’s portion (of net income) and “any 
other share of the net income from such trust fund to which 
my said grandson would have been entitled if living.” (Jt. 
App. 13). 

(c) Subsection (d) of paragraph Seventh, rather than 
subsection (b), is indicative of the testatrix’ intent with 
respect to the share of John’s widow because the primary 
testamentary purpose of subsection (d) is the providing for 
John and his family , whereas the primaiy purpose of sub¬ 
section (b) was the providing for Virginia only. 

(d) The family situation at the time of execution of the 
will, that is, one grandson (George) married and the ap¬ 
pellants unborn and not in contemplation, indicates that the 
gifts to the grandsons’ widows in subsections (c) and (d) 
of paragraph Seventh were as at least equally important to 
testatrix as the formal phrases regarding “issue” in sub¬ 
section (b). 

(e) The distribution of income in event of deaths occur¬ 
ring in “normal” order is indicative of testatrix’ true in¬ 
tention. It is not reasonable that testatrix intended the 
widow’s share to be dependent on the order of death of the 
named beneficiaries. 

(f) It is significant that testatrix in the husband and 
daughter subsections (a) and (b) used the phrase “any 
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other share of the net income from my trust fund to which 
she may become entitled by reason of the death of any other 
beneficiary herein named”; whereas in the grandsons’ sub¬ 
sections (c) and (d) the testatrix used the phrase ‘‘any 
other share of the net income from such trust fund to which 
my said grandson would have been entitled if living.” (Em¬ 
phasis supplied.) (Jt. App. 11-13) 

(g) The last part of subsection (b), namely, “distribu¬ 
table unto such issue until the time for the distribution of 
the corpus of said trust fund as hereinafter set forth” indi¬ 
cates testatrix’ intention to limit or qualify distribution to 
the grandsons’ issue by subsequent provisions of the will 
which appear naturally in subsections (c) and (d). 

3. The practical construction and interpretation of testa¬ 
trix’ will, in the manner which appellees consider proper 
and legal, by interested parties over a four year period is 
significant of the meaning and effect of the testatrix’s lan¬ 
guage as it appeals to the ordinary mind. 

4. The determination of the intent of the testatrix from 
the face of the will is supported by application of the techni¬ 
cal rule of construction that where reconciliation between 
inconsistent provisions of a will is impossible, the latter of 
the two provisions in position must prevail as being the 
later expression. 

5. The appellants are not entitled on either equitable or 
legal principles to recover from appellee Elna Summerlin 
in the sum of approximately $21,000 paid to her over the 
four year period of acquiescence. 
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ARGUMENT. 


1 . 

The District Court based its decision primarily upon its 
determination of “the intention of the testatrix by an ex¬ 
amination of the will as a whole” (Jt. App. 54), and not 
upon resort to technical rules of construction as argued by 
appellants (Appellants’ Brief 9). 

Appellants emphasize the contention that the Court be¬ 
low, instead of interpreting the will to determine testatrix’ 
intention, construed the will by resorting to technical rules 
of construction. However, an examination of the Mem¬ 
orandum Opinion (Jt. App. 51-55) shows clearly that the 
District Court determined the testatrix’ true intention from 
an examination of the whole will, and used a technical rule 
of construction (Jt. App. 55) merely as a supporting rea¬ 
son for the decision. 

2 . 

The will, interpreted as a whole, shows on its face that 
testatrix intended that the widow of John Vandergrift 
Summerlin should receive one third of the amount to which 
he “would have been entitled if living” of the share of in¬ 
come of any of the other three named beneficiaries who 
should die subsequent to him. 

(a) 

The true intent of the testatrix is to be gathered from a 
fair and reasonable interpretation of the language of the 
whole will (not an isolated clause thereof) viewed in the 
light of the situation and circumstances surrounding her 
at the time of the execution of the will. Where intention is 
apparent, it should be given effect even though to do so in¬ 
volves rejection of the literal meaning of particular words. 
A possible inconsistency between provisions of a will does 
not necessarily prevent the ascertaining of the testator’s 
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actual intention. Smith v. Bell, 6 Peters 68, 8 L. Ed. 322; 
Cruit v. Owen, 25 App. D. C. 514, affd. 203 U. S. 368; Walker 
v. Thomas, 64 App. D. C. 148, 75 F. (2d) 667; Evans v. 
Ockershausen, 69 App. D. C. 285, 294, 100 F. (2d) 695; 
Board of Directors of City Trusts v. Maloney, 78 U. S. App. 
D. C. 371,141 F. (2d) 275. 

(b) 

The will (subsection (d) of paragraph Seventh) expressly 
gives John’s widow “during the term of her natural life” 
one third of John’s portion (of net income) and “any other 
share of the net income from such trust fund to which my 
said grandson would have been entitled if living.” (Jt. 
App. 13) 

This language means what it says. It contains within 
itself no limitation to a share to which John may have be¬ 
come entitled prior to his death, and in fact clearly refers 
to the time after John’s death as well as, if not more so, to 
the time before his death. If living at the time of Virginia’s, 
death on September 9, 1944, John without any question 
would have been entitled to a share in Virginia’s estate. 
Therefore, appellee Elna Summerlin is entitled to one-third 
of such share under the express language of said subsec¬ 
tion (d) of paragraph Seventh. 

The testatrix fully realized that the gift of income would 
not be consummated at a single time like a gift of principal, 
but would continue to be received over a period of years. 
The words “would have been” and especially the participle 
“living” reflect the testatrix’ intention to include a period 
of time subsequent to John’s death and not to refer merely 
to the moment of John’s death. 

To interpret this language to mean, as contended for by 
appellants, “to which my said grandson would have been 
entitled if living at the time of his death”, results in an 
awkardness in thought and expression obviously not in¬ 
tended bv the testatrix. 
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(c) 

Tlie appellants rely exclusively upon subsection (b) of 
paragraph Seventh to support their contention. -However, 
the testatrix’ intention with regard to the widow’s share is 
found by an examination of the entire testamentary scheme 
and particularly subsection (d). 

In addition to the fact that subsection (d) is posterior 
to subsection (b) of paragraph Seventh and consequently 
from the practical standpoint was last in the testatrix’ mind, 
it is necessary to consider the primary testamentary pur¬ 
poses of the tw’o subsections. The primary testamentary 
purpose of subsection (b) was the providing for Virginia. 
The primary purpose of subsection (d) was the providing 
for John and his family. It was not unreasonable for tes¬ 
tatrix (or her scrivener) to omit any reference to John’s 
widow until John’s subsection (d) was reached. It was not 
until subsections (c) and (d) for grandsons George and 
John, respectively, that testatrix had primarily in mind the 
coinplete family situation of her two grandsons. It is not 
unusual for testators to fail to tie up all loose ends in every 
clause of a will involving a complicated testamentary trust, 
however desirable it may be to do so. In fact, it is ex¬ 
tremely difficult, if not impossible, for a testator (or his 
scrivener) to qualify every clause of an involved trust so 
that it would fit with exactness every possible situation that 
might occur during the life of the trust. Consequently, in 
order to arrive at a proper interpretation of testatrix’ in¬ 
tention, it is absolutely essential to view every clause from 
the standpoint of the primary testamentary intention of 
such clause. If a clause is for the obvious benefit of a named 
beneficiary and his family, like subsection (d) for John (and 
subsection (c) for George), that clause should be controlling 
even though some other clause, relevant because of the hap¬ 
pening of a contingency, fails to contain a nicely worded 
proviso or exception or qualification that would permit both 
clauses to fit together with precision regardless of what 
events or deaths take place. 
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A gift of income to a descendant’s issue is commonplace 
in wills, and references to such issue are easily and fre¬ 
quently made. On the other hand, a testamentary gift of 
income to a descendant’s widow is more unusual and would 
not ordinarily be included without express direction by the 
testator. Consequently, subsection (d), making such a gift 
to a grandson’s widow, should be regarded as representing 
the testatrix’ primary intention as to the nature and extent 
of such a gift. 

(d) 

In view of the family situation of the testatrix’ two grand¬ 
sons, George and John, at the time of the execution of the 
will, it is reasonable to assume that testatrix intended (the 
language of subsections (c) and (d) being similar) that the 
widow of each should receive a third share of the amount to 
which her respective deceased husband would have been 
entitled if living of the share of any of said four named 
beneficiaries who should die subsequent to said deceased 
husband. 

At the time of execution George was married, and his 
wife was known to testatrix. Although John was not then 
married, he became married to Mrs. Page M. Marx, the 
present guardian and next friend of the infant appellants, 
about five months after execution of said will and prior to 
the death of testatrix. Consequently, when testatrix signed 
the will, she definitely had in mind as the most likely bene¬ 
ficiary, as widow of George, the then wife of George, and 
possibly had in mind the said Mrs. Page M. Marx as a prob¬ 
able beneficiary as widow of her grandson John. In any 
event, the testatrix lived for seven months after the mar¬ 
riage of her grandson John to said Mrs. Page M. Marx, and 
made no change in her said will. As it is obvious that tes¬ 
tatrix wanted such beneficiaries to take only if they became 
widows of the grandsons and in view of the fact that John 
was not married at the time of execution, it is only reason¬ 
able that the testatrix designate such beneficiaries as 
widows and not by name. While, of course, testatrix could 
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not have known just who her grandsons* widows would be, 
she nevertheless had in mind the persons indicated above 
as the probable beneficiaries as widows, and her bequests 
should be viewed in that light. From the standpoint of the 
testatrix, the infant appellants, unborn in testatrix’ life¬ 
time, -were the strangers, not the widow. 

The appellants’ brief, disregarding the fact that the be¬ 
quest was to the “widow,” emphasizes the contentions that 
appellee Elna Summerlin was probably not known to testa¬ 
trix and that she married John years after testatrix’ death. 
It would be more logical to consider the bequest as one to 
Mrs. Page M. Marx, and to judge it on that basis. It is 
unreasonable in the interpretation of the bequests to differ¬ 
entiate between a widow known to the testatrix and one 
not known to her. 

There is no reason, in view of the family situation and the 
large size of the estate which assured ample income to the 
grandsons’ issue, to apply, as contended by appellants, any 
artificial rule of construction to the effect that the great¬ 
grandchildren as next of kin should be favored over the 
grandson’s widow. 


(e) 

The basic testamentary scheme of the trust created by 
said paragraph Seventh is evident from the order of be¬ 
quests to said four named beneficiaries in said paragraph, 
who she naturally assumed would die in order of genera¬ 
tion as follows: 

First: John A. Johnston, her husband, age 71; 

Second: Virginia, her daughter, age 49; 

Third: George, age 28, and John, age 23, her grand¬ 
sons. 

The ages of said four named beneficiaries were clearly 
in testatrix’ mind at the time of execution, and constituted 
an important part of the circumstances then existing. Al¬ 
though the will recognized that it was possible for said four 
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named beneficiaries to die in any order, nevertheless, the 
belief that testatrix’ husband and daughter would prede¬ 
cease both grandsons dominated the thinking of both testa¬ 
trix and her scrivener. Consequently, an understanding of 
the true testamentary intention may be derived by an exam¬ 
ination of the manner of distribution of net income on the 
assumption that the husband and daughter predeceased the 
grandsons. On such basis (that is, if the husband and 
daughter had predeceased the grandsons), the appellee 
Elna Summerlin as John’s widow would have received with¬ 
out any question one-third of John’s share of Virginia’s 
portion, as well as one-third of John’s share of the hus¬ 
band’s portion. This is the result which testatrix with full 
knowledge of the ages and other circumstances of her fam¬ 
ily would have normally expected and intended. 

However, on the basis of appellants’ contention, appel¬ 
lee Elna Summerlin would be entitled to one-third of John’s 
share of Virginia’s portion if Virginia had predeceased 
John, and would not be entitled to any part of John’s share 
of Virginia’s portion if John predeceased Virginia. It is 
unreasonable to believe that testatrix desired that the ulti¬ 
mate share of the widow of either grandson should be de¬ 
pendent on the order of death. In this situation, the use 
of the order of death of beneficiaries as a means for fixing 
the widow’s share has no logical basis. While it is possible 
that her language might have been improved, testatrix’ in¬ 
tent to give the widow of either grandson one-third (1/3) 
of the respective grandson’s portion of the shares of the 
husband and Virginia, regardless of the order of deaths, is 
clearly shown by a consideration of the manner of distribu¬ 
tion in event of the deaths occurring in the expected order 
according to human experience. 

(f) 

It is significant that testatrix in the husband and daugh¬ 
ter subsections (a) and (b) of paragraph Seventh used the 
phrase “any other share of the net income from my trust 
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fund to which he may become entitled by reason of the 
death of any other beneficiary herein named” ; whereas in 
the grandson subsections (c) and (d) the testatrix used 
the phrase “any other share of the net income from such 
trust fund to which my said grandson would have been en¬ 
titled if living.” (Emphasis supplied.) 

The first phrase is clearly restrictive to any other share 
received prior to the time of the named beneficiary’s death, 
and shows definitely how testatrix expressed herself when 
she desired to impose such qualification. The second phrase 
in its grammatical sense imposes no such restriction, and 
refers to time subsequent as well as time prior to the named 
beneficiaries’ death. The change from the first phrase in 
subsections (a) and (b) to the second phrase in subsections 
(c) and (d) reflects a deliberate intent not to limit the 
widow’s share (of either grandson) to a portion which had 
passed to such grandson prior to his death. If appellants’ 
contention is correct that testatrix intended to give each 
grandson’s widow only what had passed to the grandson 
prior to his death, the testatrix would have merely con¬ 
tinued the use of the phrase “to which he may become en¬ 
titled by reason of the death of any other beneficiary named 
herein.” See Reeves v. Amer. Sec. & Tr. Co., 72 App. D. C. 
403, 405,115 F. (2d) 145. 

In dealing with the shares of her husband and daughter 
Virginia, testatrix did not have in mind, and consequently 
made no provision for, any surviving spouse or the unborn 
issue of either her husband or daughter. Also, she was not 
primarily concerned in such clauses with the grandsons’ 
families. However, in dealing with the shares of her grand¬ 
sons, testatrix definitely was considering the matter of dis¬ 
tributing net income among each grandson’s surviving 
widow and issue. She clearly intended that the grandsons 
or their families should be the ultimate beneficiaries of the 
income of the trust fund, and had in mind the possibility 
that the share of each grandson’s family would be increased 
after the death of the grandson. This is reflected by the 
use of the phrase “to which my said grandson would have 
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been entitled if living”, when referring to the shares of 
income of the issue or widows of the grandsons. This phrase 
recognized that the shares of a widow or issue of a grand¬ 
son could be increased by the subsequent death of a named 
beneficiary, or that the share of any such issue could be in¬ 
creased at any time by the death or remarriage of that 
grandson’s widow or by the death of any other of such issue. 

The conclusion is inescapable that the testatrix had in 
mind that under normal circumstances the grandsons and 
their families would be the ultimate income beneficiaries of 
the trust, and that the payment of income to such ultimate 
beneficiaries would be a continuing process over a period of 
years and subject to variation of proportion through the 
happening of events like death and marriage. 

(g) 

The last part of subsection (b), namely, “distributable 
unto such issue until the time for the distribution of the 
corpus of said trust fund as hereinafter set forth” indicates 
testatrix’ intention to limit or qualify distribution to the 
grandsons’ issue by subsequent provisions of the will. 

“As hereinafter set forth” modifies “distributable unto 
such issue” as well as “time for the distribution of the 
corpus of said trust fund.” As a matter of fact, it is 
surplusage insofar as the latter element is concerned, and 
has meaning only when applied to ‘ ‘ distributable unto such 
issue”. 

3. 

The practical construction and interpretation of testatrix’ 
will, in the manner which appellees consider proper and 
legal, by interested parties over a four year period is signifi¬ 
cant of the meaning and effect of the testatrix’ language as 
it appeals to the ordinary mind. 

It is an established principle of law that where interested 
parties have acted upon a not unreasonable construction of 
an ambiguous will, such fact may be considered by the court 
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in determining the true meaning and construction of the 
will. Ellery v. Washington Loan <& Trust Company, 72 App. 
D. C. 293, 298 (Note 19), 113 F. (2) 525, 530; Dorrance v. 
Dorrance, 238 F. 524; Guilford v. Gardner, 180 Iowa 1210, 
162 N. W. 261 (1917); Campbell v. Fowler, 226 Ky. 548,11 
S. W. (2d) 423; Est. of Daniel Kelly, 177 Minn. 311, 225 
N. W. 156; Starr v. Starr, 132 N. Y. 154,30 N. E. 384; Rosen- 
stein v. Rosenstein, 170 N. Y. Supp. 280, 283; Follmer’s Ap¬ 
peal, 37 Pa. 121; Wrights v. Oldham, 8 Leigh (Va.) 306 
(1860); Maeck v. Nason, 21 Vt. 115 (1849). 

This principle of considering the “practical construc¬ 
tion’ ’ of a will by interested parties in order to assist in 
ascertaining the meaning of the will is not based on es¬ 
toppel or ratification or contract, but on the common sense 
reasoning that such practical construction “is significant 
of the meaning and effect of the testator’s language as it 
appears to the ordinary mind”. Guilford v. Gardner, supra 
1223. 

What is the situation in the present case? The testatrix, 
Mrs. Johnston, whose every action showed complete con¬ 
fidence in appellee trust company and a strong desire and 
intention on her part that appellee trust company handle 
her property in accordance with her wishes when she had 
passed on, utilized the services of appellee trust company 
and its attorney to draft the -will, executed the will in the 
offices of appellee trust company, secured witnesses from 
among the employees of appellee trust company, left her 
executed will in the custody of appellee trust company, and 
appointed appellee trust company as both her sole executor 
and sole trustee. 

Upon the death of Virginia L. Spencer, on September 9, 
1944, appellee trust company commenced to pay the two 
appellants and appellee Elna Summerlin each one-sixth of 
said net income. Such payments were made and continued 
without application by appellee Elna Summerlin and with¬ 
out question or objection by anyone until the latter part of 
June, 1948, at which time Mrs. Page M. Marx, the next 
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friend and guardian of the two appellants, made claim 
through her attorney upon appellee trust company that 
from September 9, 1944, the two appellants were each en¬ 
titled to 7/36ths of said net income and that appellee Elna 
Summerlin was entitled to only l/9th thereof. The appel¬ 
lee trust company did not retain the l/18th of said net in¬ 
come in question until after appellants’ demand in June 
1948. 

For about a year and a-half the payments of income, now 
in dispute, were made while the trust was under the per¬ 
sonal supervision of the attorney who drafted the will for 
testatrix. This attorney, Mr. Baden, Vice President and 
Trust Officer of appellee Trust Company and a member of 
the Bar of the District of Columbia, was responsible for 
the legal interpretation of the will and advised and ap¬ 
proved from the legal standpoint, the disposition of profits 
and income under the will by appellee trust company in its 
capacity as either executor or trustee under the will. (Jt. 
App. 36-38.) Mr. Baden had no reason to favor any income 
beneficiary, and had a very definite interest in requiring 
that income be paid strictly in accordance with law. The 
construction and interpretation of the will followed and ap¬ 
plied in actual trust administration by such attorney, who 
was skilled in trust and will law, at a time when no ques¬ 
tion had been raised is most persuasive from the common- 
sense standpoint as to both the real intention of the tes¬ 
tatrix and the meaning of the language in her will which 
was used to symbolize the thoughts of the testatrix as ex¬ 
pressed to that attorney. 

It may be contended on behalf of the two appellants that 
the two appellants, not being sui juris, but being minors, 
inexperienced in business matters, are not estopped or pre¬ 
cluded from objecting to appellee trust company’s acts. 
However, the practical construction of the will by the vari¬ 
ous parties in interest is submitted to show not estoppel 
but the meaning and effect of the testatrix’ language as it 
appeals to the lay and legal mind. 
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In this connection attention is invited to certain records 
of the District Court, holding Probate Court, filed under 
the title “In re Estates of Harriott Page Summerlin and 
John Vandergrift Summerlin, Jr., Guardianship No. 
10050”. (Jt. App. 43-45.) On May 19, 1943, in said guar¬ 
dianship proceeding Mrs. Page M. Marx, who was ap¬ 
pointed guardian for the two appellants on March 18, 1943, 
filed a petition praying for an allowance of $550 a month 
for each of the two infant appellants. Said petition al¬ 
leged that the two appellants were beneficiaries of a trust 
created by the testatrix’ will, set forth in paragraph 
Seventh thereof. It further alleged, in Paragraph 5 thereof, 
(Jt. App. 44) that upon the death of John Vandergrift 
Summerlin his share of the net income became and then 
w^as payable to the two infant appellants and to the sur¬ 
viving widow of said John Vandergrift Summerlin, each 
of whom was entitled to receive a one-third (1/3) portion 
of said share. It was then alleged as follows in paragraph 
Sixth of said petition: 

“6. That the said minors’ portions of the net income 
from the trust estate will be augmented in the future 
in the event of the happening of certain contingencies 
provided for by the terms of the trust, that is to say, 
(1) upon the death or remarriage of the surviving 
widow of John Vandergrift Summerlin, the interest of 
feuch widow in the net income of the trust will ter¬ 
minate and thereafter each of said minors will be en¬ 
titled to a one-half portion of the share of the net in¬ 
come from the trust estate to which their father would 
be entitled if living; and (2) upon the death of Virginia 
L. Spencer , one of the beneficiaries of the trust, the 
share of the net income from the trust estate payable 
to said minors and the surviving widow of John Van¬ 
dergrift Summerlin will increase from one-third (1/3) 
to one-half (1/2) of such net income.” (Emphasis 
supplied.) 

Subsequently on September 9, 1944, Virginia L. Spencer 
died, and for approximately four years thereafter, until 
the latter part of June, 1948, the guardian of the two infant 
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appellants, who has at all times been adequately repre¬ 
sented by counsel thoroughly familiar with the terms of 
the will (Jt. App. 45, 31, 8), with full knowledge of all pay¬ 
ments to appellee Elna Summerlin (Jt. App. 38-41) agreed 
with the practical construction placed upon the will by ap¬ 
pellee trust company, by the attorney who drafted the will, 
and by appellee Elna Summerlin. 

Thus, for a four year period the interpretation of the 
will, in the manner now approved by the District Court, 
was adopted and followed, without question or doubt, in a 
very practical way by appellee trust company in which tes¬ 
tatrix had the utmost confidence and respect. This inter¬ 
pretation was also followed by the attorney for the appellee 
trust company who drafted the will for the testatrix, the 
appellee Elna Summerlin, and the guardian and next friend 
of the two infant appellees at all times adequately repre¬ 
sented by counsel. It would be difficult to find better indi¬ 
cation of the true meaning of the words in the testatrix* 
will. 

4. 

The determination of the intent of the testatrix from the 
face of the will is supported by application of the technical 
rule of construction that where reconciliation between in¬ 
consistent provisions of a will is impossible, the latter of 
the two provisions in position must prevail as being the 
later expression. 

Although the intent of the testatrix as derived from the 
face of the entire will is clear that each grandson’s widow 
should receive a one-third portion of any share to which 
such grandson would have been entitled if living regardless 
of when such share should become operative, nevertheless, 
if it should be considered that testatrix’ intent cannot be 
satisfactorily determined, then appellee Elna Summerlin, 
as widow of John, is entitled to such one-third share 
through the application of the “posterior” rule. Mc¬ 
Cormick v. Hall, 337 Ill. 232, 168 N. E. 900, 66 A. L. R. 
1062. 
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5. 

The appellants are not entitled on either equitable or 
legal principles to recover from appellee Elna Summerlin 
in the sum of approximately $21,000 paid to her during the 
four year period of acquiesence. 

The appellants in their complaint make demand that ap¬ 
pellee Elna Summerlin (together with appellee trust com¬ 
pany) be required to account for all sums of money repre¬ 
senting the additional one-eighteenth of net income paid to 
appellee Elna Summerlin by appellee trust company during 
the four year period after the death of Virginia in Septem¬ 
ber 1944, and that appellee Elna Summerlin be ordered to 
pay appellants such sum which may be found upon such 
accounting to be due. 

For the reasons stated before in this brief, this sum of 
money was properly and legally payable to appellee Elna 
Summerlin. 

Furthermore, while admittedly the doctrine of estoppel is 
not usually applied to infants, the factual situation is such 
that the appellants should be precluded from recovering 
back payments from appellee Elna Summerlin. From a 
practical standpoint, the appellants have had as much op¬ 
portunity to make objection as any adult beneficiary of any 
trust fund. The two appellants have at all times been 
well represented by guardian and by counsel who were com¬ 
pletely informed of all provisions of trust instrument. (Jt. 
App. 43-45.) Complete information of the income pay¬ 
ments were furnished quarter-annually to the guardian. 
(Jt. App. 38-41.) The two appellants and their guardian 
have had substantial funds at their disposal to take ap¬ 
propriate action by way of legal proceeding or otherwise. 
However, the payments were not questioned for four years. 

The sum of $21,000 was received by appellee Elna Sum¬ 
merlin over the four year period in good faith, in the belief 
that it was made in accordance with the proper interpreta¬ 
tion and construction of the will, and has been used for 
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living expenses and other needs of herself and her daugh¬ 
ter, the legally adopted child of John Vandergrift Summer¬ 
lin. (Jt. App. 46, 25.) Refunding of approximately $21,000 
would cause substantial hardship to appellee Elna Summer¬ 
lin. It would be inequitable to allow appellants the relief 
demanded by them. 

The interests of the infant appellants were at all times 
handled by their guardian and their counsel, both of whom 
had authority to bind said infants. See Maclay v. Equitable 
Life Assurance Co., 152 U. S. 499, 503, and Thompson v. 
Maxwell Land Grant Co., 168 U. S. 451, 463. 

Moreover, assuming for the sake of argument only with¬ 
out conceding, that said sum of $21,000 was improperly paid 
to appellee Elna Summerlin, the infant appellants would 
have no right to recover from her because (a) she is not, 
and has not been, in privity of contract with the appellants, 
(b) money paid under a mistake of law cannot be recovered, 
and (c) appellants are not endeavoring to trace specific 
property. 

CONCLUSION. 

For the reasons stated above, it is respectfully submitted 
that the meaning and interpretation of testatrix’ will as 
determined by the District Court are correct, that appel¬ 
lants are not entitled to any of the relief prayed for in their 
complaint, and that the judgment of the District Court 
should be affirmed. 
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